DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
NS

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

GREAT A, EheaTPLaces August 31, 2015 denr.sd.gov
NOTICE OF HEARING
N Todd Swenson Jon Jones
38770 235" Street 22174 US Highway 281
Wessington Springs SD 57382 Alpena SD 57312
Orth Brothers Ivan Kopfmann
38892 221* Street 38741 Country Ln
Alpena SD 57312 Alpena SD 57312
FROM: Jeanne Goodman, Chief Enginess / 'L'/‘/.-/ ) ,
; . /i " ,/LV
Water Rights Program ‘g&/)

SUBJECT: Notice of Hearing on Water Permit Application No. 8165-3, Todd Swenson

A petition expressing concern with approval of Water Permit Application No. 8165-3 has been filed in
response to the Notice of Application published in the True Dakotan and the Plainsman. This notice
schedules a hearing on this application before the South Dakota Water Management Board.

Water Permit Application No. 8165-3 proposes to appropriate 5.33 cfs from three wells to be
completed into the Bad-Cheyenne Aquifer (45, 46 and 45 feet deep) located in the S1/2 NW 1/4 and
the SE 1/4 SW 1/4 Section 1 to irrigate 460 acres located in Lots 1, 2 and E 1/2 Section2 and S 1/2
NW 1/4, SW 1/4, SW 1/4 NE 1/4 Section 1; all in TIOSN-R64W.,

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 8165-3
because 1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is
a beneficial use of water, and 4) it is in the public interest.

The Water Management Board will consider Application No. 8165-3 at 1:00 PM on Wednesday,
October 14, 2015, in the Pierre Chamber of Commerce, 800 West Dakota Avenue, Pierre SD. The

agenda time is an estimate. Parties will be provided written notice if there is a change to the hearing
time or date.

The petitioner’s filing expresses concern with the impacts to Sand Creek which is their primary water
source for livestock during the grazing season and requests help answering their questions. DENR has
scheduled a meeting with petitioners to discuss their concerns.

The Chief Engineer's recommendation is not final or binding upon the Board. The Board is authorized

to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny these applications after it reaches a
conclusion based on the facts presented at the public hearing.

The October 14, 2015, hearing date will be automatically delayed for at least 20 days upon written
request to the Chief Engineer from the applicant or any person who has filed a petition to oppose or



support the application. The request for an automatic delay must be filed by October 2, 2015, If an
automatic delay is requested, the hearing will be rescheduled for a future Board meeting and personal
notice will be provided to all petitioners regarding the time, date and location.

The hearing is an adversary proceeding and any party has the right to be present at the hearing and to
be represented by a lawyer. These and other due process rights will be forfeited if they are not

exercised at the hearing and decisions of the Board may be appealed to the Circuit Court and State
Supreme Court as provided by law.

Contact Eric Gronlund at the above Chief Engineer’s address to request the staff report,
recommendation, application or any other information. Notice is given to individuals with disabilities
that this hearing is being held in a physically accessible place. Please notify the Department of
Environment and Natural Resources at least 48 hours before the hearing if you have a disability for

which special arrangements must be made at the hearing. The telephone number for making
arrangements is (605) 773-3352.

Enclosed is a copy of the report, recommendation, affidavits of publication and petition in the matter of
Water Permit Application No. 8165-3. The staff report and public notice included other applications
filed by Mr. Swenson that were not contested. State law directs the Chief Engineer to provide Water
Management Board members with a copy of all pleadings including petitions for each proceeding. The
information being provided to you is also being sent to the Board members in advance of the hearing.
In addition, enclosed are two documents intended to acquaint parties with the hearing process entitled
“Procedure for Hearings before the Water Management Board™ and “Summary of South Dakota Water
Laws and Rules.” You are encouraged to review these documents prior to the hearing.

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 or if a
property right may be terminated, any party to the contested case may require the agency to use the Office
of Hearing Examiners by giving notice of the request to the agency no later than ten days after service of a
notice of hearing issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being
provided by direct mail to you, and the applicable date to give notice to the Chief Engineer is September
10, 2015. However, since this particular matter is a water permit application and not a monetary
controversy in excess of $2,500.00 or termination of a property right, the Chief Engineer disputes the
applicability of this provision and maintains that the hearing must be conducted by the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will
be held and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28:
SDCL 46-1-1 thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-
2A-12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2
thru 46-5-30.4, 46-5-31 46-5-32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49: 46-
6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10, 46-6-13, 46-6-14, 46-6-21, 46-6-26; Board Rules ARSD
74:02:01:01 thru 74:02:01:24.02 and ARSD Chapter 74:02:04.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at
(605) 773-3352 or eric.gronlund@state.sd.us.

enclosures

(¢ Ann Mines-Bailey, Assistant Attorney General
Tim Bottum, Attorney, PO Box 1025, Mitchell SD 57301-7025



REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NOS. 8164-3 AND 8165-3
TODD SWENSON
JUNE 28, 2015

Water Permit Application No. 8164-3 proposes to appropriate water from the Bad-Cheyenne
aquifer for the purpose of irrigating 650 acres. The application proposes to divert water at a
maximum rate of 5.33 cubic feet of water per second (cfs) from three wells (103, 170 and 147
feet deep respectively). The approximate location of the proposed well sites and acres to be
irrigated are shown in Figure 1. The project is located approximately 8 miles northeast of
Wessington Springs in Jerauld County.

Water Permit Application No. 8165-3 proposes to appropriate water from the Bad-Cheyenne
aquifer for the purpose of irrigating 460 acres. The application proposes to divert water at a
maximum rate of 5.33 cubic feet of water per second (cfs) from three wells (45, 46, and 45 feet
deep respectively). The approximate location of the proposed well sites and acres to be irrigated
are shown in Figure 1. The project is located approximately 8 miles northeast of Wessington
Springs in Jerauld County.

AQUIFER: Bad-Cheyenne aquifer (BC)

GEOLOGY AND AQUIFER CHARACTERISTICS:

The three test well completion reports submitted with Application No. 8164-3 identify sand and
gravel (glacial outwash) at depths ranging from 35 feet to 170 feet below grade (approximately
1.250-1.385 feet above mean sea level elevation (fmsl)). The test wells completed for
Application No. 8165-3 identify glacial outwash at depths ranging from 14 feet to 46 feet below
grade (approximately 1,289-1,338 fmsl). Hedges and others, (1982) correlated the outwash
deposit in this area with that of the Bad-Cheyenne aquifer, an aquifer that extends northwest
from this area (see Figure 2). Hamilton (1984) associated the outwash in this area with the West
James management unit of the Warren aquifer which extends to the east from this area (see
Figure 3). The South Dakota Geological Survey has produced a series of maps intended for use
as a tool to aid in identifying areas underlain by aquifer material. A composite of the First
Occurrence of Aquifer Materials in Jerauld County. South Dakota (Jensen. 2005), and the First
Occurrence of Aquifer Materials in Beadle County, South Dakota (Schulz, 2003) for the vicinity
of the well sites proposed by Water Permit Application Nos. 8164-3 and 8165-3, is shown in
Figure 4. Incorporating additional data available through DENR-Water Rights Program Water
Well Completion Report database with the work done by Jensen (2005) and Schulz (2003)
produces an areal extent of the aquifer in this area as shown in Figure 5.
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Figure 2. Glacial aquifers in the vicinity of the diversion points proposed by Water Permit
Application Nos. 8164-3 and 8165-3 (modified from Hedges and others, 1982).
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Figure 3. Glacial aquifers in the vicinity of the diversion points proposed by Water Permit
Application Nos. 8164-3 and 8165-3 (modified from Hamilton, 1984)
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Figure 4. First Occurrence of Aquifer Materials in the vicinity of the well sites proposed by
Water Permit Application Nos. 8164-3 and 8165-3. (Modified from (Schulz, 2003 and
Jensen, 2005)).
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Figure 5. Approximate location of aquifer materials and DENR-Water Rights® observation wells
in the vicinity of the well sites proposed by Water Permit Application Nos. 8164-3 and
8165-3. (Modified from (Schulz, 2003 and Jensen, 2005)).

The DENR-Water Rights Program has two observation wells in the immediate area of the
diversion points proposed by these applications (see Figure 5) and for appropriative purposes
considers this area a portion of the Bad-Cheyenne aquifer.

The Bad-Cheyenne aquifer consists of glacial outwash and alluvium sand and gravel buried in an
interconnected system of pre-glacial and ice-marginal river channels (Koch, 1980). The top of
the aquifer is between 14 and 71 feet below ground surface at the well sites proposed by these
permit applications. Test well data submitted with Application No. 8164-3 reports November
2013 static water levels ranging from 71.6 to 78 feet below grade. The test well logs submitted
with Application No. 8165-3 report February 2015 static water levels ranging from 3.5 to 5.4 feet
below grade. The saturated thickness of the Bad-Cheyenne aquifer in this area is between 30 and
75 feet based on the test hole data submitted with this application. The aquifer is under confined
conditions at the well sites proposed by Application No. 8164-3 and under unconfined conditions
at the well sites proposed by Application No. 8165-3. Groundwater flow in this area is from
northwest to southeast at a gradient of approximately 6.4 feet per mile (Water Rights, 2015a).



SDCL 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is a
reasonable probability that there is unappropriated water available for the applicant’s proposed
use, that the proposed diversion can be developed without unlawful impairment of existing rights
and that the proposed use is a beneficial use and in the public interest. This report will address
the availability of unappropriated water from the aquifer and the potential for impairment of
existing rights.

WATER AVAILABILITY:

Water Permit Application No. 8164-3 proposes to appropriate water for the irrigation of 650
acres. Application No. 8165-3 proposes to appropriate water for the irrigation of 460 acres. If
both of these permits are approved, the average annual water use that can be expected under the
appropriations is estimated to be less than 1010 ac-ft/yr. The probability of unappropriated water
available from an aquifer can be evaluated by considering SDCL 46-6-3.1, which requires “No
application to appropriate groundwater may be approved if. according to the best information
reasonably available, it is probable the quantity of water withdrawn annually from a groundwater
source will exceed the quantity of the average estimated annual recharge of water to the
groundwater source.” If the source of the water is older or lower than the Greenhorn Formation
and a water distribution system has applied for a permit, the Board need not consider the
recharge/withdrawal issue. Here, a water distribution system is not involved and the aquifer 1s
not older or lower than the Greenhorn Formation therefore withdrawal/recharge issue must be
considered.

Recharge versus Discharge:
Reliable recharge estimates are not available for the Bad-Cheyenne aquifer; therefore a
hydrologic budget cannot be developed to directly compare average annual recharge with
average annual withdrawal from the aquifer. “Interpretation of flow-net systems can provide
insight into the recharge potential of a ground-water system.” (Hedges and others. 1985). The
amount of water flowing through an aquifer at any time can be calculated according to the
equation:
Q=TIL

where:

Q= quantity in gallons per day

T= transmissivity in gallons per day per foot (gpd/ft)

[= hydraulic gradient in feet per mile

L= cross sectional length in miles

Hamilton (1984) estimated the transmissivity (T) of the aquifer in this area to be between 10.000
and 20,000 square feet per day (i.c. 74,800 to 149.600 gpd/ft). The hydraulic gradient (1) of the
aquifer in this area, based on DENR- Water Rights Program observation wells has averaged 6.4
feet per mile since 1979 (Water Rights, 2015a). The cross sectional length of the aquifer
perpendicular to the flow (L) (see Figure 5) is approximately 1.5 miles. Inputting the values
above into the equation, groundwater outflow from this area is estimated to be 804-1.609 acre-




feet per year. Therefore, recharge to the aquifer in this area must exceed withdrawals from the
aquifer by 804-1,609 acre-feet.

Observation Well Data:

Administrative Rule of South Dakota Section 74:02:05:07 requires that the Water Management
Board shall rely upon the record of observation well measurements in addition to other data to
determine that the quantity of water withdrawn annually from the aquifer does not exceed the
estimated average annual recharge of the aquifer.

The SD DENR-Water Rights Program monitors eight observation wells completed into the Bad-
Cheyenne aquifer. Two of these observation wells, BD-78A and JE-79A are located in the
vicinity of the well sites proposed by these applications, (see Figure 5). Hydrographs for BD-
78A and JE-T9A are shown in Figures 5 and 6 respectively. The hydrographs show that the
water level of the aquifer responds to climatic conditions with rising water levels during periods
when recharge exceeds withdrawals, and declining water levels during periods when withdrawals
exceed recharge. The hydrographs document that water levels in this area are in general, stable
or rising. Temporal well withdrawal of the aquifer is masked by climatic conditions, indicating
that recharge to and natural discharge from the aquifer greatly exceeds well withdrawal.
therefore water is available to capture for additional well withdrawals from the aquifer. The
observation well data documents that unappropriated water is available from the Bad-Cheyenne
aquifer to support these proposed appropriations.
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Figure 5. Hydrograph of DENR-Water Rights’ Observation Well BD-78A
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Figure 6. Hydrograph of DENR-Water Rights™ Observation Well JE-79A

EXISTING WATER RIGHTS:

The nearest well supplying a Bad-Cheyenne aquifer water right to the well sites proposed by
Application Nos. 8164-3 and 8163-3 is Water Right No. 4387-3, Kevin or Nicole VonEye,
located approximately 5.75 miles and 7.25 miles respectively. to the northwest (Water Rights.
2015b). Considering the distances involved, well interference is not expected to be significant,
and the existing water right will not be adversely impacted.

There are a number of completion reports on file with the DENR-Water Rights Program for
domestic use wells that appear to be completed into the Bad-Cheyenne aquifer in this area
(Water Rights, 2015¢). There will be drawdown associated with the pumping proposed by these
applications. However, the precise extent of the drawdown cannot be quantified without aquifer
testing. The Water Management Board has consistently recognized that to place water to
maximum beneficial use, drawdown will occur. South Dakota Codified Law 46-6-6.1 does not
require protection of artesian head pressure as a means of delivery. However, the Supreme Court
has ruled that consideration must be given to the maintenance of artesian head pressure in
domestic wells before irrigation is allowed. To balance maintaining artesian head pressure as a
method of delivery for domestic wells and placing water to maximum beneficial use, the Water
Management Board has adopted minimum construction standards based upon the ability of a
well to produce water independent of artesian pressure. South Dakota Well Construction
Standard (ARSD) 74:02:04:20(7) defines an adversely impacted domestic well as:
“a well in which the pump intake was set at least 20 feet below the top of the aquifer at the
time of construction or, if the aquifer is less than 20 feet thick, is as near to the bottom of the
aquifer as is practical and the water level of the aquifer has declined to a level that the pump
will no longer deliver sufficient water for the well owner’s needs™



Depending on the characteristics of the Bad-Cheyenne aquifer at the proposed well sites, and the
distances involved, some existing well owners may need to lower their pumps to accommodate
possible reduction of head pressure. There is a reasonable probability that any well interference
experienced in adequate domestic wells will not be adverse or unlawful.

CONCLUSIONS:

1. Water Permit Application No. 8164-3-3 proposes to withdraw groundwater at a
maximum diversion rate of 5.33 cfs from three wells to be completed into the Bad-
Cheyenne aquifer for the irrigation of 650 acres.

2. Water Permit Application No. 8164-3-3 proposes to withdraw groundwater at a
maximum diversion rate of 5.33 cfs from three wells to be completed into the Bad-
Cheyenne aquifer for the irrigation of 650 acres.

3. There is a reasonable probability that unappropriated water is available from the Bad-
Cheyenne aquifer to supply the proposed appropriation.

4. There is a reasonable probability that any possible well inference due to the proposed
appropriation will not adversely or unlawfully impair existing users.

Py S

Ken Buhler
SD DENR-Water nghtq Program
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 8165-3, Todd Swenson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 8165-3, Todd Swenson, 38770 235" Strect, Wessington
Springs SD 57382.

The Chief Engineer is recommending APPROVAL of Application No. 8165-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under
this Permit shall control his withdrawals so there is not a reduction of needed

water supplies in adequate domestic wells or in adequate wells having prior water
rights.

2. The wells authorized by Permit No. 8165-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See report on application for additional information.

sl

Ka}vne Goodman, Chief Engineer
July 24,2015



RECEIVED
AUG 17 2015

WATER RIGHTS
PROGRAM

August 14, 2015

Water Rights Program
Foss Building

523 E Capitol

Pierre SD 57501

To: Chief Engineer and Todd Swenson

We as [and owners and renters along Sand Creek are concerned about the effects of
Application No. 8165-3. Sand Creek is our primary source of water for our livestock
during the grazing season. We would appreciate more time to be informed of the long
term effects of the level of water when the pumps are in use and how much water is
available in this aquifer before affecting creek levels. Sand Creek is a vital part of our
operations. Qur concern is with the location and depth of the wells near Sand Creek. A
contact person to help answer some of our concerning questions would be much
appreciated.

Sincerely,

Jon Jones Orth Brothers Ivan Kopfmann
22174 US Highway 281 38892 221st St 38741 Country Ln
Alpena SD 57312 Alpena SD 57312 Alpena SD 57312
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PRINTER'S AFFIDAVIT

STATE OF SOUTH DAKOTA,
COUNTY OF BEADLE: ss

|, ELDON JACOBS, being duly sworn on oath say
that the PLAINSMAN is a daily paper published at
Huron, Beadle County, South Dakota, and that said
newspaper has a bona fide circulation of at least
250 copies daily; that said newspaper has been
published within said county for fifty-two
consecutive weeks immediately prior to this date,
that said newspaper is printed in whole or in part, in
an office maintained at said place of publication;
that [ am Legal Advertising Coordinator of said
newspaper and know the facts herein state. The
annexed notice headed:

SD DEPT OF ENVIRONMENTAL -
WATER RIGHTS — TODD SWENSON

was published for one day, in said newspaper, and
not in any supplement of the said newspaper, the
publication was of the 4™ day AUG 2015. That the
full amount of the fee charged for publishing is:
FORTY-THREE & 87/100 dollars insures to the
benefit of the publisher of said newspaper; that no
agreement or understanding for the division thereof
has been made with any other person, and that no
part thereof has been agreed to be paid to any
person whom so ever.

Slh Lo

Subswibeénd sworn to me before this 3157 Day
of AUG 2015.

My term expires 01/27/2018
Legal #1951
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RECEIVED

N Py S Tae

AUG 1 0 2015
Form 8 WATER RIGHTS
PROGRAM
PROOF OF PUBLICATION

e,

STATE OF SOUTH DAKOTA )

)SS
County of . E[ il 44 ) |
L _Kpwsts ey

certify that the attached printed Notice was
taken

from the ___7? W g_ J)g: !i(} I;Eg.. e

printed and published in

County of « j{,gg:gg{&

state of South Dakota. The notice was
published

in the newspaper on the following date:

August o, 2015

. 4’?3 9 y5—
Cost of Printing ;

(Signature)
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CERTIFICATION

I hereby certify that on August 31, 2015, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice of Hearing dated

August 31, 2015, regarding scheduling the hearing for Water Right Permit Application No. 8165-3, as
addressed below:

Todd Swenson Jon Jones

38770 235" Street 22174 US Highway 281
Wessington Springs SD 57382 Alpena SD 57312

Orth Brothers Ivan Kopfmann

38892 221% Street 38741 Country Ln
Alpena SD 57312 Alpena SD 57312

Tim Bottum, Attorney
PO Box 1025
Mitchell SD 57301-7025

Sent Inter-office to:
Ann Mines-Bailey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

4/ S
(

Gail Jaco\gh}:(
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )

SS
COUNTY OF HUGHES )

f_
Sworn to, before me, this 3/5 day of August, 2015

J/M’j 27 GX/M&W
Karen Schlaak
Notary Public
My Commlssmn ehplres Apn[ 1. 20]9

KAREN SCHLAAK c

N
B NOTARY PUBLIC &

N\

Y5 State of South Dakota ™.




