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Reply to Rapid City Office

Writer's e-mail address: mhickey@bangsmccullen.com

July 2, 2015

Via E-Mail and U.S. Mail
Eric Gronlund

DENR Water Rights Program
Foss Building

523 East Capitol

Pierre, SD 57501-3182

Re: In the Matter of the Application of the United Order

of South Dakota, Application No. 2730-2

Dear Eric:

For the above-referenced matter, please find enclosed the
following original documents:

1. Linda Van Dyke Kilcoin’s Motion to Dismiss; and

2L Linda Van Dyke Kilcoin’s Brief in Support of Motion to
Dismiss.

By copy of this letter, all interested parties have been served. If
you have any questions or comments, please advise. Thank you.

Sincerely,

MMH:ke
Enclosure
Cc: Jeanne Goodman; Matt Naasz; Arfn F. Mines Bailey
Rodney Freeman; Chad Comes, P.E.; Willilam R. Hansen
Cheryl Schrempp Dupris; Peter A. Fahmy; Jeff Connolly;
Lois Witte; Craig Bobzien; Mr. and Mrs. David Albrecht;
Toni Martin; Doug Lesher; Rick Fox; Dean and Delia Johnson;
Karl & Suzanne Von Rump; and Client
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STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF THE WATER - e,
APPLICATION No. 2730-2, UNITED Linda Van Dyke Kilcoin’s

ORDER OF SOUTH DAKOTA. Motion to Dismiss

Linda Van Dyke Kilcoin, through counsel and pursuant to
SDCL § 15-6-12(b)(2), respectfully moves the Board for dismissal of
Applicant United Order of South Dakota’s Application. As set forth
in the Brief in Support of Motion to Dismiss filed herewith, dismissal
is warranted because:

e A Common Law Trust is not a legal entity that can
maintain a legal action; and

e Seth Jeffs does not have legal authorization to maintain
this action on behalf of the Common Law Trust.

Dated this 2nd day of July, 2015.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MICHAEL M.'HICKE /4
333 West Blvd., Sui

P.O. Box 2670

Rapid City, SD 57709
Phone: (605) 343-1040

mhickey@bangsmccullen.com
Attorneys for Linda Van Dyke Kilcoin




CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of this legal
document upon the persons herein next designated, all on the date below
shown, by depositing copies thereof in the United States mail at Rapid
City, South Dakota, postage prepaid, in envelopes addressed to said
addressees, to wit:

Jeanne Goodman, Chief Engineer Eric Gronlund

DENR Water Rights Program DENR Water Rights Program
Foss Building Foss Building

523 East Capitol 523 East Capitol

Pierre, SD 57501 Pierre, SD 57501

Via e-mail: Eric.Gronlund@state.sd.us

Matt Naasz Ann F. Mines Bailey

Assistant Attorney General Assistant Attorney General
1302 East Highway 14, Suite 1 1302 East Highway 14, Suite 1
Pierre, SD 57501 Pierre, SD 57501

Rodney Freeman Chad Comes, PE

Prehearing Chair Hearing Chair

Water Management Board Water Management Bd.

P.O. Box 176 % The City of Madison

Huron, SD 57350 116 West Center Street

Madison, SD 57042

Jeffrey R. Connolly William R. Hansen

Gunderson Palmer Law Firm Jeff Hughes

P.O. Box 8045 National Park Service

Rapid City, SD 57709 1201 Oak Ridge Drive, Suite 250
Fort Collins, CO 80525-5596

Cheryl Schrempp DuPris Peter A. Fahmy

Assistant U.S. Attorney National Park Service

US Department of Justice 12795 W. Alameda Parkway, Ste. 198

225 South Pierre St., Suite 337 Lakewood, CO 80228

Pierre, SD 57501
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Lois Witte

Office of the General Counsel
Mountain Region

740 Simms St., Room 309
Golden, CO 80401-4720

Mr. & Mrs. David Albrecht

High Lonesome Ranch

26541 Stagecoach Springs Road
Custer, SD 57730-9109

Doug Lesher

Stone Meadow Ranch
26699 Remington Road
Custer, SD 57730

Dean & Delia Johnson
14585 East French Creek Road
Fairburn, SD 57738

which are the last addresses of the addressees known to the subscriber.

Dated this 2»d day of July, 2015.

Craig Bobzien

Forest Supervisor

Black Hills National Forest
1019 North 5th Street
Custer, SD 57730

Toni Martin
4141 Villa Ridge Ct #122
Rapid City, SD 57701

Rick Fox
P.O. Box 35
Hermosa, SD 57744

Karl R. and Suzanne K. Von Rump

11560 Farmer Road
Custer, SD 57730

ICHAEL M. MICKEY

Page 3



STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF THE WATER . ST
APPLICATION No. 2730-2, UNITED Linda Van Dyke Kilcoin’s

ORDER OF SOUTH DAKOTA. Brief in SUPI_)OﬂE of
Motion to Dismiss

This brief is offered in support of Linda Van Dyke Kilcoin’s Motion to
Dismiss. Throughout the brief, the parties will be referred to name.

The facts in this case are very straight forward. The applicant in
this proceeding is an entity which calls itself The United Order of South
Dakota!l. Its organic document is a DECLARATION OF TRUST OF THE
UNITED ORDER OF SOUTH DAKOTA. The Declaration of Trust states
that the “subscribers and Trustee hereto, have . . . entered into an
agreement and contract to create a Trust under which the appointed and
constituted Trustees hereunder shall be empowered to operate. . . .” The
subscribers describe themselves as a religious Trust which is “a religious

society worshiping the Lord and living the Holy United Order.2” It is not

1 See Declaration of Trust of the United Order of South Dakota attached hereto as Hearing
Exhibit 21.
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a business trust organized pursuant to the laws of the State of South
Dakota3 but instead asserts that it is a Common Law Trust.

South Dakota courts* have not had occasion to decide whether a
common law trust is a legal entity that is capable of commencing a
legal proceeding in its own name. The courts of other jurisdictions
have held that a common law trust is not a legal entity that can bring
or defend a legal action. For example, in SCG Capital Corporation Profit
Sharing Trust v. Green, 2010 WL 1665268, 49 Conn. L. Rep 555, the
Court held that a common law trust that commenced a lawsuit
possessed no capacity to sue because it was not a legal entity and
therefore the lawsuit was a nullity. In so holding, the Court stated;

[Our decision is] in accord with the law for common-law
trust in other jurisdictions. “A trustis ... not capable
of legal action on its own behalf . . .” 76 Am Jur. 2d 33,
Trusts § 3 (2005). “[A]t common law a trust could not
ordinarily sue in its own name but only by its trustees .
..” 88 A.L.R. 3d 775 (1978).

The Court went on to hold that only the trustees of the trust
could bring an action but declined to allow a substitution of the

trustees as the named plaintiff never enjoyed legal existence and

therefore there could not be a substitution. Id. See also Booker v.

3 SDCL Chapter 47-14A.

4 Qur Court in Schallenkamp v Stevens, 81 S.D. 573, 138 N.W.2d 657, held that a voluntary,
unincorporated, benevolent, and fraternal association could take real property by devise.

Page 2



Cappozziello, 2006 WL 2194653, 41 Conn. L. 693 (common law
business trust was not a legal entity that could be sued under state’s
Unfair Trade Practices Act.); Guthmann v. Adco Dry Storage Battery Co.,
232 Il.App. 327 (1924) (common law trust which operated as a
Massachusetts trust not a legal entity); State v. Paine, 137 Wash. 566,
243 P.2d 46, aff’d 137 Wash. 572, 247 P. 476 (1926), State v. Gubjkem,
126 Wash. 581, 219 P.41 (1923).

Secondly, under the terms of Article I of the Trust, it is
administered by a Board of Trustees consisting of not less than three
(3) nor more than seven (7) Trustees. The Board of Trustees may only
act by majority vote. In the present case, based upon the information
suppled by the Trust to the State, it appears that in his affidavit dated
March 6, 2015, Stephen P. Harker, one of the original trustees, was
succeeded by Isaac S. Jeffs, who is a current trustee. No date is given
when Isaac Jeffs became a trustee. See Hearing Exhibit 22,

In turn, Isaac Jeffs has submitted a Letter of Authority dated
February 18, 2015, authorizing Seth Jeffs to represent the trust on all
matters relating to water and water rights. Again, there is no date as

to when this authorization was given. See Hearing Exhibit 23.
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In the present case, the original application was submitted by
Seth Jeffs on October 14, 2014, four months prior to the time that
Issac Jeffs appointed him as representative. Additionally, and more
significantly, nowhere in the record is there any evidence to establish
that a majority of the Board of Trustees appointed Stephen Harker,
Issac Jeffs, or Seth Jeffs to act on behalf of the Trust. Given this lack
of proper authorization, it is submitted that the present application
must be denied and this proceeding dismissed.

Dated this 2rnd day of July, 2015.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MICHAEL M. HICKEY /
=333 West Blvd., Suite 400
P.O. Box 2670
Rapid City, SD 57709
Phone: (605) 343-1040

mhickey@bangsmccullen.com
Attorneys for Linda Van Dyke Kilcoin
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of this legal
document upon the persons herein next designated, all on the date below
shown, by depositing copies thereof in the United States mail at Rapid
City, South Dakota, postage prepaid, in envelopes addressed to said
addressees, to wit:

Jeanne Goodman, Chief Engineer Eric Gronlund

DENR Water Rights Program DENR Water Rights Program
Foss Building Foss Building

523 East Capitol 523 East Capitol

Pierre, SD 57501 Pierre, SD 57501

Via e-mail: Eric. Gronlund@state.sd.us

Matt Naasz Ann F. Mines Bailey

Assistant Attorney General Assistant Attorney General
1302 East Highway 14, Suite 1 1302 East Highway 14, Suite 1
Pierre, SD 57501 Pierre, SD 57501

Rodney Freeman Chad Comes, PE

Prehearing Chair Hearing Chair

Water Management Board Water Management Bd.

P.O. Box 176 % The City of Madison

Huron, SD 57350 116 West Center Street

Madison, SD 57042

Jeffrey R. Connolly William R. Hansen

Gunderson Palmer Law Firm Jeff Hughes

P.O. Box 8045 National Park Service

Rapid City, SD 57709 1201 Oak Ridge Drive, Suite 250
Fort Collins, CO 80525-5596

Cheryl Schrempp DuPris Peter A. Fahmy

Assistant U.S. Attorney National Park Service

US Department of Justice 12795 W. Alameda Parkway, Ste. 198

225 South Pierre St., Suite 337 Lakewood, CO 80228

Pierre, SD 57501
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Lois Witte Craig Bobzien

Office of the General Counsel Forest Supervisor
Mountain Region Black Hills National Forest
740 Simms St., Room 309 1019 North 5t Street
Golden, CO 80401-4720 Custer, SD 57730

Mr. & Mrs. David Albrecht Toni Martin

High Lonesome Ranch 4141 Villa Ridge Ct #122
26541 Stagecoach Springs Road Rapid City, SD 57701
Custer, SD 57730-9109

Doug Lesher Rick Fox

Stone Meadow Ranch P.O. Box 35

26699 Remington Road Hermosa, SD 57744

Custer, SD 57730

Dean & Delia Johnson Karl R. and Suzanne K. Von Rump
14585 East French Creek Road 11560 Farmer Road
Fairburn, SD 57738 Custer, SD 57730

which are the last addresses of the addressees known to the subscriber.

Dated this 2rd day of July, 2015.

;-I

MICHAEL M. HICKEY / W
b
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EXHIBIT

i 2

STATE OF SOUTH DAKOTA,
— COUNTY OF CUSTER-8S___ & 12T ¥ F
BT T !:"', Filed thie $Day of_Dce. 20#31]&.’/&'(:10(:&;&-
i “sies T BOOK—nH3 OF MiSc pAcE_ 400
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al v pre 5 is! / ” .'et'l...ﬂ
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2,0 DECLARATION OF TRUST
Mgy OF THE

UNITED ORDER OF SOUTH DAKOTA

KNOW ALL MEN BY THESE PRESENTS: That we, thc subscribers and
Trustees hereto, have this '3254- day of December, 2009, entered into an agreement
and contract to. create a Trust under which the appointed and constituted Trustees
hereunder shall be empowercd to operate as hereinafter set forth.

To this end the subscribers associate themsslves together in ihe formation of a
religious Trust for the purposes heteinafter stated, and without personal liability to the
Members here¢of or to the public. It is intended and proposed that all others than the
subscribers hereto who may become Members in this association ipso facto agree to
accept the terms of this instrument and Declaration of Trust to all intents and purposes as
if they were the original subscribers hereto. Further, it is understood and agreed that we
and such other Members as may hercafter come into said association are associated
together merely and solely for the purpose of being cesti que trustents of the Trust hereby
created.

The association shall be known as the United Order of South Dakota.

The United Order of South Dakota (hereinafier referred to as “The Order™) is a
religious society worshiping the Lord and living the Holy United Order. It exists to
preserve and advance the religious doctrines and goals of The Fundamentalist Church of
Jesus Christ of Latter-Day Salnts, a religious society (hereinafter referred to as the
“FLDS Church’), The doctrines and laws of the Holy United Order are found in the
Book of Mormon, the Doctrine and Covenants, the Pearl of Great Price, and the Holy
Bible; and are the guiding tenets by which the Trustees of the United Order of South
Dakota shall act.

(Doctrine and Covenants 59:5-6)

5. “Wherefore, I give unto them a commandment, saying thus: Thou shalt
love the Lord thy God with all thy heart, with all thy might, mind, and strength;
and in the name of Jesus Christ thou shalt serve him.

6. “Thou shalt love thy neighbor as thyself.”

(Doctrine and Covenants 29:34)
34. “Wherefore, verily I say unto you that all things unto me are spiritual,
and not at any time have I given unto you a law which was temporal; neither any
man, nor the children of men; neither Adam, your father, whom I created.”
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(Doctrine and Covenants 42:29-42, 53, 55)

29, “If thou lovest me thou shalt serve me¢ and keep all my
commandments,

30. "“And behold, thou wilt remember the poor, and consecrate of thy
properties for their support that which thou hast to impart unto them, with a
covenant and a deed which cannot be broken,

31, *And inasmuch as ye impart of your substance unto the poor, ye will
do it unto me; and they shall be laid before the bishop of my church and his
counselors, two of the elders, or high priests, such as he shall appoint or has
appointed and set apart for that purpose,

32. “And it shall come to pass, that afier they are laid before the bishop of
my church, and afier that he has reccived these testimonies concerning the
consecration of the properties of my church, that they cannot be taken from the
church, agreeable to my commandments, every man shall be mado accountable
unto me, a steward over his own property, or that which he has received by
consecration, as much as is sufficient for himself and family.

33. “And again, if there shall be propertics in the hands of the church, or
any individuals of it, more than is necessary for their support after this first
consecration, which i3 a residue to be consecrated unto the bishop, it shall be kept
to administer to those who have not, from time to time, that every man who has
need may be amply supplied and receive according to his wants.

34. “Therefore, the residue shall be kept in my storehouse, to administer
to the poor and the needy, as shall be appointed by the high council of the church,
and the bishop and his council;

35. “And for the purpose of purchasing lands for the public benefit of the
church, and building houses of worship, and building up of the New Jerusalem
which is hereafter to be revealed—

36. “That my covenant people may be gathered in one in that day when |
shall come to my temple, And this [ do for the salvation of my people,

37. “And it shall come to pass, that he that sinneth and repenteth not shall
be cast out of the church, and shall not receive again that which he has
consecrated unto the poor and the necedy of my church, or in other words, unto
me—

38. “For inasmuch as ye do it unto the least of these, ye do it unto me.

39. “For it shell come to pass, that which I spake by the mouths of my
prophets shall be fulfilled; for I will consecrate of the riches of those who
embrace my gospel among the Gentiles unto the poor of my people who are of the
house of Israel,

40. *And again, thou shalt not be proud in thy heart; let all thy garments
be plain, and their beauty the beauty of the work of thine own hands;

41. “And let all things be done in cleanliness hefore me.

42, “Thou shalt not be idle; for he that is idle shall not eat the bread nor
wear the garments of the laborer.***

53. “Thou shalt stand in the place of thy stewardship,***

55. “And if thou obtainest more than that which would be for thy support,
thou shalt give it into my storehouse, that all things may be done according to that
which I have said.”
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{Doctrinc and Covenants 51:9, 19)
9. “And let every man deal honestly, and be alike among this people, and
receive alike, that ye may be one, even as [ have commanded you,***
19. “And whoso is found a faithful, a just, and a wise steward shal] enter
into the joy of his Lord, and shall inherit etemal life.”

(Doctrine and Covenants 70:7-10, 14)

7. “Nevertheless, inasmuch as they receive more than is needful for their
necessities and their wants, it shall be given into my storchouse;

8. “And the benefits shall be consecrated unto the inhabitants of Zion, and
unto their generations, inasmuch as they become heirs according to the laws of the
kingdom.

9, “Behold, this is what the Lord requires of cvery man in his
stewardship, even as I, the Lord, have appointed or shall hereafter appoint unto
any naan.

10. *And behold, none are exempt from this law who belong to the church
of the living God;***

14. “Nevertheless, in your temporal things you shall be equal, and this not
grudgingly, otherwise the abundance of the manifestations of the Spirit shall be
withheld,”

(Doctrine and Covenants 78:1-8, 11)

1. “The Lord spake unto Joseph Smith, Jun., saying: Hearken unto me,
saith the Lord yout God, who are ordained unto the high priesthood of my church,
who have assembled yourselves together;

2. “And listen to the counsel of him who has ordained you from on high,
who shall speak in your ears the words of wisdom, that salvation may be unto you
in that thing which you have presented before me, saith the Lord God,

3. “For verily 1 say unto you, the time has come, and is now at hand; and
behold, and lo, it must needs be that there be an organization of my people, in
regulating and establishing the affairs of the storehouse for the poor of my people,
both in this place and in the land of Zion—

4. “For a permanent and everlasting establishment and order unto my
church, to advance the cause, which ye have espoused, to the salvation of man,
and to the glory of your Father who is In heaven;

5. “That you may be equal in the bonds of heavenly things, yea, and
earthly things also, for the obtaining of heavenly things.

6. “For if ye are not equal in earthly things ye cannot be equal in
obtaining heavenly things;

7. “For if you will that I give unto you a place in the celestial world, you
must prepare yourselves by doing the things which I have commanded you and
required of you.

8. “And now, verily thus saith the Lord, it is expedient that all things be
done unto my glory, by you who are joined together in this order;***

1. “Wherefore, a commandment I give unto you, to prepare and organize
yourselves by a bond or everlasting covenant that cannot be broken.”
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(Doctrine and Covenants 82:11-21)

11.  “Therefore, verily I say unto you, that it is expedient for my
servants*** to be bound together by a bond and covenant that cannot be broken
by transgression, except judgment shall immediately follow, in your several
stewardships—

12. “To manage the affairs of the poor, and all things pertaining to the
bishopric both in the land of Zion and in the land of Kirtland;

13. “For I have consecrated the land of Kirtland in mine own due time for
the benefit of the saints of the Most High, and for a stake to Zion.

14, “For Zion must increase in beauty, and in holiness; her borders must
be enlarged; her stakes must be strengthened; yea, verily I say unto you, Zion
must arise and put on her beautiful garments,

15, “Therefore, | give unto you this commandment, that ye bind
yourselves by this covenant, and it shall be done according to the laws of the
Lord.

16. “Behold, here is wisdom also in me for your good.

17. “And you are to be equal, or in other words, you are to have equal
claims on the properties, for the benefit of managing the concemns of your
stewardships, every man according to his wants and his needs, inasmuch as his
wants are just—

18. “And all this for the benefit of the church of the living God, that every
man may improve upon his talent, that every man may gain other talents, yea,
even an hundred fold, to be cast into the Lord's storchouse, to become the
common property of the whole church-—

19, “Every man secking the interest of his neighbor, and doing all things
with an eye single to the glory of God.

20, “This order I have appointed to be an everlasting order unto you, and
unto your successors, inasmuch as you sin not,

21. “And the soul that sins against this covenant, and hardencth his heart
against it, shall be dealt with according to the laws of my church, and shall be
delivered over to the buffetings of Satan until the day of redemption.”

(Doctrine and Covenants 85:3-5)

3. “It is contrary to the will and commandment of God that those who
receive not their inheritance by consecration, agreeable to his law, which he has
given, that he may tithe his people, to prepare them against the day of vengeance
and burning, should have their names enrolled with the people of God.

4. “Neithet is their genealogy to be kept, or to be had where it may be
found on any of the records or history of the church.

5. “Their names shall not be found, neither the names of the fathers, nor
the names of the children written in the book of the law of God, saith the Lord of
Hosts.”
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(Doctrine and Covenants 104:1-2, 11-16, 54.57)

1. “Verily I say unto you, my friends, 1 give unto you counsel, and a
commandment, concerning all the properties which belong to the order which I
commanded to be organized and established, to be a united order, and an
everlasting order for the benefit of my church, and for the salvation of men until 1
come—

2. “With promise immutable and unchangeable, that inasmuch as those
whom 1 commanded were faithful they should be blessed with a multiplicity of
blessings;***

11. “It is wisdom in me; therefore, a commandment ] give unto you, that
ye shall organize yourselves and appoint every man his stewardship;

12, “That every man may give an account unto me of the stewardship
which is appointed unto him,

13, “For it is expedient that I, the Lord, should make every man
accountable, as a steward over earthly blessings, which I have made and prepared
for my creatures.

14. *1, the Lord, stretched out the heavens, and built the earth, my very
handiwork; and all things therein are mine.

15. “And it is my purpose to provide for my saints, for all things are mine.

16. “But it must needs be done in mine own way; and behold this is the
way that I, the Lord, have decreed to provide for my saints, that the poor shall be
exalted, in that the rich are made low, ***

54, “And again, a commandment I give unto you concerning your
stewardship which I have appointed unto you.

55, ‘‘Behold, all these properties are mine, or else your faith is vain, and
ye are found hypocrites, and the covenants which ye have made unto me are
broken;

56. “And if the propertics are mine, then ye are stewards; otherwise ye arc
no stewards,

57. “But, verily I say unto you, I have appointed unto you to be stewards
over mine house, even stewards indeed.”

(Acts 4:32)
32, “,, the multitude of them that believed were of one heart and of one
soul; neither said any of them that ought of the things which he possessed was his
own; but they bad all things common.”

(4 Nephi 2-3)
2, “..there were no contentions and disputations among them, and every
man did deal justly one with another,
3. “And they had al) things common among ther; thercfore there were
not rich and poor, bond and free, but they were all made free, and partakers of the
heavenly gift."”
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We do now covenant and declare that the following are and shall be the
fundamental articles of said Trust by which we and all persons who at any time hercafter
may transact any business with said Trustees pertaining to the Trust shall be bound and
concluded. The contracting parties and Trustees herein signify and confimm by their
signatures to this instrument their acceptince of all its terms and their obligation to
perform and discharge the duties imposed by this instrument.

ARTICLEI

To carry out its religious mission, the Trust shall be administered by a Board of
Trustees consisting of not less than three nor more than seven Trustees.

Stephen P, Harker Vaughan E. Taylor Boyd W, Roundy

are hereby designated Trustees of said Trust, with powers and duties as bereinafier set
forth. The Board of Trustees shall act by majority vote, except where herein otherwise
provided, of the number of Trustees in office and shall have all rights, powers, and
privileges of an absolute owner in carrying out the purposes of the Trust, including
without limitation all powers of trustees under South Dakota law. 'The Board of Trustees
may designate representatives to perform one or more of these functions on its behalf.

ARTICLE II

The Trust is designated a non-profit association, The purpose and object of the
United Order of South Dakota i primarily for religious worship which includes an actual
living of the Holy United Order by Members accepted into The Order. The central
principle of The Order requires the gathering together of faithful religious Members on
consecrated and sacred lands to establish as one pure people the Kingdom of God on
earth under the puidance of the FLDS Church leadership. The Order shall have a
common treasury and may appoint stewardships including stewardships to ¢ngage in any
and all kinds of legitimate business ventures including but not limited to agriculture and
manufacturing; provided however, that such endeavors or adventures of whatsoever name
or nature shall in no wise conflict with the Constitution of the United States, or the
constitutional laws of the land wherc such operations may be carried on, The proceeds
arising from the operations of the trust estate shall be used by the Trustees for the
performance of this Trust as hereln provided, and any incteasc arising from the conduct
of the business shall become part of the corpus of the trust fund so that there shall be no
distributable profits. The Board of Trustees, in their solé discretion, shall administer the
Trust consistent with its religious purpose to provide for FLDS Church members who are
accepted as Members of The Order, according to their wants and their needs, insofar as
their wants are just (Doctrine and Covenants, Section 82:17-21); and provided, that the
Trustecs may render needed assistance to the FLDS Church or to non-members of the
Trust when deemed wise by them.

A consecration is an unconditional dedication to a sacred purpose. Consecration
of rcal cstate to thc United Order of South Dakota is accomplished by a deed of
conveyance. All properties now included or hereafter added to the trust estate are
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consecrated and sacred lands, dedicated to the Trust’s religions purpose. Accepted
Members also consecrate their time, talents, moncy, and materisls to the Lord’s
storehouse, to becoms the property of The Order. All consecrations made to or for the
benefit of the United Order of South Dakota are dedicated to the sacred purpose of The
Order and without any reservation or claim of right and/or ownership. Improvements
made by persons living on Trust property become the property of the Trust and are
consecrations to the Trust. Members may own, in their own names, any real or personal
propetty not consecrated to The Order,

The privilege to be a Member of the United Order of Sguth Dakota and/or live
upon the lands and in the buildings of The Order is by appointment to that mission by the
FLDS Church from among its members and is granted, and may be revoked at any time,
by the Board of Trustees. Those who seek that privilege commit themselves and their
families to live their lives according to the principles of The Order and the FLDS Church,
and they and their families consent to be governed by the FLDS Church leadership and
the Board of Trustees. They must consecrate their lives, times, talents and resources 1o
the building and establishment of the Kingdom of God on earth under the direction of the
FLDS Church leadership and its appointed officers. They must act in the spirit of charity.

(Moroni 7:6-10, 45-48)

6. “For behold, God hath said a man being evil cannot do that which is
good; for if he offersth a gift, or prayeth unto God, except he shall do it with real
intent it profiteth him nothing,

7. “For behold, it is not counted unto him for righteousness,

8, “For behold, if a man being evil giveth a gift, he doeth it grudgingly;
wherefore it is counted unto him the same as if he had retained the gift; wherefore
he is counted cvil before God.

9. “And likewise also is it connted evil unto a man, if he shall pray and
not with real intent of heart; yea, and it profiteth him nothing, for God receiveth
none such,

10. "“Wherefore, a man being evil cannot do that which is good; neither
will he give a good gift.***

45. *And charity suffereth long, and is kind, and envieth not, and is not
puffed up, seeketh not her own, is not casily provoked, thinketh no evil, and
rejoiceth not in iniquity but rejoiceth in the truth, beareth all things, believeth all
things, hopeth all things, endureth all things.

46. *“Wherefore, my beloved brethren, if ye have not charity, ye are
nothing, for charity never faileth, Wherefore, cleave unto charity, which is the
greatest of all, for all things must fail—

47, “But charity is the pure love of Christ, and it endureth forever; and
whoso is found possessed of it at the last day, it shall be well with him,

48. “Wherefore, my beloved brethren, pray unto the Father with all the
energy of heart, that ye may be filled with this love, which he hath bestowed upon
all who are true followers of his Son, Jesus Christ; that ye may become the sons
of God; that when he shall appear we shall be like him, for we shall see him as be
is; that we may have this hope; that we may be purified even as he is pure.
Amen.”
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They must live in the true spirit of brotherhood.

(Mathew 22:36-40)

36, “Master, which is the great commandment in the law?

37, “Jesus said unto him, Thow shalt love the Lord thy God with all thy
heart, and with all thy soul, and with all thy mjnd.

38. “This is the first and great commandment.

39. “And the second is like unto it, Thou shalt love thy neighbour as
thyself.

40. “On these two commandments hang all the law and the prophets.”

There shall be no disputations among them.

{3 Nephi 18:34)
34, “And I give you these commandments because of the disputations
which have been among you. And blessed are ye if y¢ have no disputations
among you.”

The Trust is most firmly committed to these goals. People who are granted the privilege
1o be a Member of the United Order of South Dakota and/or the privilege to live on Trust
property acknowledge by their presence upon the land their acceptance of the terms of
this Trust. Parents may consent to membership on behalf of their minor children to the
extent allowed under applicable state law.

Membership in the United Order of South Dakota and/or use of property owned
by The Order is not and does not become a right or claim of anyone who may benefit in
any way from the Trust. The Order shall not be liable for liabilities of or ¢laims against
the FLDS Church or any Trustee or Member of The Order. Use of Trust property must
be within rules and standards set by the Board of Trustees. The Board of Trustees may
require individuals and their families to relocate to different focations on Trust property
or to share a location with others, Participants who, in the opinion of the Board of
Trustees, do not honor their commitments to live their lives according to the principles of
The Order and the FLDS Church shall remove themselves from the Trust property and, if
thcy do not, the Board of Trustees may, in jts discretion, cause their removal. Any
Member thus cxpelled or excluded from the agsociation shall have no claim upon the trust
estate. At such time as they reform their lives and the lives of their family members and
are again approved by the FLDS Church and the Board of Trustées they may again be
permitted to pasticipate in The Order. The Board of Trustees shall have no obligation
whatsoever to return all or any part of conscerated property back to a consecrator or to his
or her descendants,
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ARTICLE III

Stephen P. Harker, Trustee, shall be President of the Board of Trustees until
incapacitated by removal, resignation or death; with powers, duties, authority, and rights
to do all things necessary in assisting to carry out the purposes of said Trust as herein set
out, or as in the future amended; and said Trustee, as President, is hereby empowered to
excoute any necessary documents on behalf of the Trust, including contracts, deeds,
transfers, assignments, and other instruments to pass title to property and otherwise bind
the trust estate; provided; however, that in the absence of the President, or in the event of
his inability to act through sickness or otherwise, the Vice-President may act in such
capacity, unless the Board of Trustees designates one or more Trustees to execute such
documents.

ARTICLE IV

Vaughan E. Taylor, Trustee, shall act as Vice-President of the Board of Trustees.
ARTICLE V

Boyd W. Roundy, Trustee, is to fill the office of Secretary of the Board of
Trustees and shall perform such other duties as are necessary and usually performed by
such officer in a similar association,

ARTICLE VI

The Trustees aforesaid and their successors in trust shall hold the legal title to all
property that may be acquired by or for the benefit of the trust estate, and shall have and
exercise exclusive management, disposition and control of the same via the appointed
officers of The Order, subject to the terms and provisions of this Declaration of Trust.

ARTICLE VII

The sole Manager and Treasurer of The Order is an appeinted Bishop and/or
Counselor(s) to the Bishop, The Bishop uand Bishop’s Counselors are appointed or
dismissed by the FLDS Church and are upheld by a unanimous vote of the Board of
Trustees.

ARTICLE VIIX

The Trustees shall not be liable to the Members of the trust estate for error in
judgment in prosecuting and managing the Trust property, interest or business, nor for
any act done by them, or either of them in the course of such management, nor for
omission to act in the execution of this Trust, except such acts as involve bad faith on
their part; nor shall they be liable for the acts or omissions of each other, nor for the acts
or omissions of any officer, agent, or servant appointed or acting for them; and should
they or either of them be held personally liable on any tort or breach of contract in the
prosecution of the trust estate, they or either of them will be entitled 10 indemnity out of
the trust estate to the extent of such liability.
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ARTICLE 1X

A Trustee or other officer may be removed at any time without cause or for ¢ause,
misconduct, or breach of trust, by a majority vote of said Trustees at a special meeting
called for the purpose; and upon the death, removal, or resignation of any Trustee or
other officer, such vacancy or vacancies may be filled by the remaining members of the
Board of Trustees, Dismissal of a Trustee shall be by a written notice, effective on the
date the notice is executed. A Trustee may resign by written notice to the Board of
Trustees. Each successor Trustee shall have the same powers and authority, and shall be
subject to the same duties and restrictions, as predecessor Trustees,

ARTICLE X

Membership in the trust estate is established for the signers of this instrument, and
who form the first Board of Trustees, by the conveyance to the trust estate of the
following described property, situated in Custer County, State of South Dakota, to-wit:

Rarcel # 6359: The South Half of the North Half of the Southwest Quarter of the
Northeast Quarter (5'2 N% SW% NEY%) of Section 10, Township 6 South, Range 3 East,
Black Hills Meridian, containing 10 acres, more or less.

Parcel # 6360: The South Half of the Southwest Quarter of the Northeast Quarter (S
SW¥ NE%) of Section 10, Township 6 South, Range 3 East, Black Hills Meridian,
containing 20 acres, more or less,

Parcel # 6361: The South Half of the North Half of the Southeast Quarter of the
Northeast Quarter (8% NY; SEY NEY) of Section 10, Township 6 South, Range 3 East,
Black Hills Meridian, containing 10 acres, more or less.

Parcel # 6362; The South Half of the Southeast Quarter of the Northeast Quarter (S
SEY NE'4) of Section 10, Township 6 South, Range 3 East, Black Hills Meridian,
containing 20 acres, more or less.

Parcel # 6364: The West Half of the East Half of the Northwest Quarter of the Southeast
Quarter (W' EV2 NW¥ SE'4) of Section 10, Township 6 South, Range 3 East, Black
Hills Mendian, containing 10 acres, more or less,

Parcel # 6365: The West Half of the Northwest Quarter of the Southeast Quarter (W'
NWY SE) of Section 10, Township 6 South, Range 3 East, Black Hills Meridian,
containing 20 acres, more or less,

Parcel # 6366; The East Half of the Northeast Quarter of the Northwest Quarter of the

Southeast Quarter (E/2 NEY NWY% SE%) of Section 10, Township 6 South, Range 3
East, Black Hills Meridian, containing 5 acres, more or less,
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Parcel # 6367: The West Half of the Northwest Quarter of the Northeast Quarter of the
Southeast Quarter (W% NWY NE% SE%) of Section 10, Township 6 South, Range 3
East, Black Hills Meridian, containing S acres, more or less.

Parcel # 6368: The East Half of the Northeast Quarter of the Southeast Quarter (E¥2
NEY SE'4) of Section 10, Township 6 South, Range 3 Bast, Black Hills Meridian. The
East Half of the Northwest Quarter of the Northeast Quarter of the Southeast Quarter (E%
NWY NEY, SEY4) of Section 10, Township G South, Range 3 East, Black Hills Meridian.
The Southwest Quarter of the Northeast Quarter of the Southeast Quarter (SW¥% NEY
SEY) of Section 10, Township 6 South, Range 3 East, Black Hills Meridian, The East
Half of the Southeast Quarter of the Northwest Quarter of the Southeast Quarter (E%
SEY NWY4 SEY) of Section 10, Township 6 South, Range 3 East, Black Hills Meridian,
This parcel contains 40 acres, more or less.

TOGETHER WITH all improvements, easements, and appurtenances thereunto
belonging,

SUBJECT TO all easements, restrictions, reservations, rights of way, and items currently
appearing of record, if any,

Evidence of membership shall be shown in the books of the association. A
membership certificate may, in the discretion of the Trustees, be issued to each Member;
but such certificate shall not be transferable, nor carry title to any of the property or assets
of the Trust.

ARTICLE X1

Membership in said association shall not entitle the Member to any part of the
Trust property, either personal, real or mixed; nor to the right to call for a partition or
division of the same, or for an accounting; nor shall any Member have any right to
amengd, alter, or terminate this Trust.

Further, it is declared that any person who shall accept a membership in said Trust
ipso facto becomes a party to this Declaration of Trust and shall be bound and concluded
by all the terms and conditions thereof.

The Trustees shall have no power to bind the Members personally, and the
Members and all parties whosoever extending credit to, contracting with, or having any
claim against the Trust, shall look only and solely to the funds and property of the Trust
for payment under such contract or claim, or for any debt, damage, judgments or decrees,
or for any money or property that may otherwise be due or become due or payable to
them from the Trustees, so that neither the Trustees or Members at any time shall be
personally liable by themselves, or by any contract which any officer or agent of the
Trust shall give or enter into.
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ARTICLE XII

The United Order of South Dakota is intended to meet the requirements of
Internal Revenue Code Section 501(d) ds a religious or apostolic association;
accordingly, the Members hereof must include (each year at the time of filing their
returns) in their gross income their entire pro rata shares of the taxable income of this
association; additionally, contributions to The Order are not deductible as charitable
contributions.

ARTICLE XIII

This Declaration of Trust may be amended at any time and from time to time by
unanimous vote of the Trustees.

ARTICLE XIV

This Trust is intended to be of perpetual duration, but may be terminated sooner
by the Trustees, if they deem it advisable so ta do, in the best interest of the trust estate
and the Mcmbers thereof,

ARTICLE XV

The death of a Member or Trustee during the continuance of this Trust shall in no
wise operate to terminate the Trust; nor shall it entitle the legal representative of the
deceased Member or Trustee to an accounting or to take any action in court or elsewhere
against the Trustees,

ARTICLE XVI

The original of this Declaration of Trust shall remain a part of the files of the
Board of Trustees, It may, however, be recorded in the offices of the county recorders in
the states wherein the property of the Trust may be located, The general office of the
Trust shall be at Priogle, South Dakota, unless and until it is moved elsewhere by act of
the Board of Trustees. The Trust may also establish branch offices by action of the
Trustees,
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ARTICLE XVII

In the event of discontinuance of this Trust by dissolution or otherwise, whether
by the Board of Trustees or by reason of law, the asscts of the Trust Estate at that time
shall become the property of the South Dakota Stakc of Zion, a religious society,
organized by Declaration of Trust dated of even date hereof, a church qualified for
exemption under Section 501(¢)(3) of the Intenal Revenue Code, as amended.

IN WITNESS WHEREOF, we, constituting all of the Trustees and original
contracting parties wnder the Declaration of Trust, have executed this Declaration of
Trust on the _2 3 “%  day of December, 2009,

Stcphe%. Harker ~

Vaughan E, Taylor

v I e

Boyd W. Roundy

STATEOF (i )
3 - 8B.
COUNTY OF i/tedings. )

The undersigned, a Notary Publi¢ in and for said County and State, does hereby
certify that Stephen P. Harker, Vaughan E. Taylor, and Boyd W. Roundy, personally
known to me to be the persons whose names are subscribed to the foregoing Declaration
of Trust, appeared before me in person and acknowledged that they executed the same for
the purposes and consideration therein expressed and in the capacity therein stated,

WITNESS my hand and official seal this 2.3 cd—cmy of December, 2009,

f-—--t-u'wnn———--l—1

SAL NOTARY PUBLIC

BOYD KNUDSON |
i, Ty |
My Commbsbon Bxpires s .
Sanudry 14th, B0l | Notary Public
-t

Commission Expires: __| / ?-): // /
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AFFIDAVIT
OF FORMER TRUSTEE OF THE
UNITED ORDER OF SOUTH DAKQTA

I, the undersigned Stephen P. Harker, constituting a former Trustee of the United Order of South
Dakota, hereby certify, confirm, affirm and reaffirm the following information:

1. | was an original Trustee of the United Order of South Dakota, a common law trust,
organized by Declaration of Trust executed on December 23, 2009.

2. Article | of the Declaration of Trust provides that “The Board of Trustees may designate
representatives to perform one or mare of these functlons on its behalf.”

3. Ihave resigned as Trustee of the United Order of South Dakota.

4, lIsaacS. Jeffsis a current Trustee of the United Order of South Dakota and, as a successor in
trust; holds the same rights, powers, privileges and authority In relationshlp to the Trust
that | previously held,

IN WITNESS WHEREOF, | have executed this Affidavit of Former Trustee of the United Order of
South Dakota on the 6th day of March, 2015.

H._/f ,.-;7/4* )/ 7‘}/:«sz

Stephen P. Harker, Former Trustee

STATE OF UTAH )
R

COUNTY OF IRON )

The undersigned, a Notary Public in and for said County and State, does hereby certify that
Stephen P. Harker, personally known to me, or proved upon satlsfactory evidence, to be the person
whase name is subscribed to the foregolng Affidavit of Former Trustee of the United Order of South
Dakota, appeared before me in person and, being by me first duly sworn, acknowledged the statements
therein contained and that he executed the same In the capacity therein stated,

WITNESS my hand and officlal seal this 6th day of March, 2015.

GOMMISSION #880840 i :
MY COMMISSION EXPIRES i Notary Public
JANUARY 242000 &

SeRTRREaTTTIRTOIE I el p P o
I HE G ¥ RS Rtk ] 7 '
b s BOYD KNUDSON _ g
& é@ NOTARY PUBLIC, STATE OF UTAH ﬁ&{w/ "’/t%:;f{. %ﬁ: ., —
i el
R e _
{ b

Commission Expires: _Q/Z ?f//?

EXHIBIT

2
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LETTER OF AUTHORITY
TO SETH S, JEFFS
FROM THE BOARD OF TRUSTEES OF THE
UNITED ORDER OF SOUTH DAKQTA

As a current Trustee of the Unlted Order of South Dakota, a South Dakota common law
trust organized by Declaratlon of Trust dated December 23, 2009 (“Trust”), |, the undersigned,
acting on behalf of the Board of Trustees, hereby authorize you, Seth S. Jeffs, to represent the
Trust on all matters relating to water and water rights. Please sign any and all documents
relating to Trust water in your capacity as "authorized representative” of the Trust.

IN WITNESS WHEREOF, | have executed this Letter of Authority to Seth S. Jeffs from the
Board of Trustees of the United Order of South Dakota on the 18th day of February, 2015,

&Af&
Isaac S. JEﬁS’W
United Order uth Dakota

STATE OF UTAH )
1 88,
COUNTY OF WASHINGTON )

The undersigned, a Notary Public in and for said County and State, does hereby certify
that 1saac S. Jeffs, personally known to me to be the person whose name [s subscrihed to the
foregoing Letter of Authorlty to Seth S, Jeffs from the Board of Trustees of the United Order of
South Dakota, appeared before me in person and acknowledged that he executed the same in
the capacity thereln stated,

WITNESS my hand and official seal this 18th day of February, 2015,
“&MJW&WMUMMJ::J L
St W A
Y I ThH F
‘3 &orap}r‘r;su?” N -e.:nam z J’A/‘ﬂ" A o e
5‘ MY CONMMISSION EXPIFES *:

z JANUARY 24, 2018 £ Notary Public
o TR - Commission Expires: I/ Z?’fﬁ?

EXHIBIT

23
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