/

RAPID CITY
Charles L. Riter
Allen G. Nelson
James P. Hurley
Michael M. Hickey
Terry L. Hofer

Rod Schlauger
Daniel F. Duffy
Jeffrey G. Hurd

John H. Raforth
Terry G. Westergaard
Steven R. Nolan
Gregory ). Erlandson
Eric J. Pickar

Sarah E. Baron Houy
Jacob M. Quasney
Kara L. Frankman
Benjamin D. Tronnes

Mark F. Marshall
Of Counsel

SIOUX FALLS

Victoria M. Duehr
Kathryn H. Morrison

Attorneys also admitted in
Nebraska, North Dakota,
Minnesota and Missouri

RAPID CITY

First Interstate Gateway
333 West Boulevard
Suite 400

P.O. Box 2670

Rapid City, South Dakota
57709-2670

P. (605) 343-1040

F. (605) 343-1503

SIOUX FALLS

5919 S. Remington Place
Suite 100

P.O. Box 88208

Sioux Falls, South Dakota
57109-8208

P. (605) 339-6800

F. (605) 339-6801

A
( @ »
BANGSMCcCULLEN

Reply to Rapid City Office ' - LAW FIRM —

Writer's e-mail address: mhickey@bangsmeccullen.com

July 7, 2015

Via E-Mail and U.S. Mail
Eric Gronlund

DENR Water Rights Program
Foss Building

523 East Capitol

Pierre, SD 57501-3182

Re: In the Matter of the Application of the United Order

of South Dakota, Application No. 2730-2

Dear Eric:

For the above-referenced matter, please find enclosed an
original document entitled Linda Van Dyke Kilcoin’s Response to
Applicant’s Motion in Limine.

By copy of this letter, all interested parties have been served by
e-mail or U.S. mail. If you have any questions or comments, please
advise. Thank you.

Sincerely,

BANGS, McCULLEN, BUTLER,
FOYE &. SIMMONS, L.L.P.
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Enclosure
Cc: E-mail: Jeanne Goodman; Matt Naasz; Ann F. Mines Bailey

Rodney Freeman; Chad Comes, P.E.; Cheryl Schrempp Dupris;
Peter A. Fahmy; Jeff Connolly; Lois Witte; Craig Bobzien

U.S. Mail: William R. Hansen; Mr. and Mrs. David Albrecht;
Toni Martin; Doug Lesher; Rick Fox; Dean and Delia Johnson;
Karl & Suzanne Von Rump; and Client
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STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF THE WATER : e
APPLICATION No. 2730-2, UNITED Linda Van Dyke Kilcoin’s

ORDER OF SOUTH DAKOTA. Response to Applicant’s
Motion in Limine

Linda Van Dyke Kilcoin, through counsel, hereby responds to
Plaintiff’s Motion in Limine. Through this response, the parties will be
referred to by name.

The United Order seeks to prohibit the introduction of evidence
concerning the religion of the Applicant and its individual members, and
the details of the organization of the Trust. For the reasons set forth
below, Kilcoin resists this motion.

According to the documents produced in this proceeding, the
United Order calls itself a common law trust. As set forth in Kilcoin’s
Motion to Dismiss, a common law trust is not an entity recognized under
South Dakota law!. Under South Dakota law, a trust can only act
through its trustees.

SDCL § 55-1A-32 sets forth the powers of a trustee which are
applicable to a trust estate whether established by the terms of a will or

other written instrument. SDCL § 55-1A-1. Those specific powers

1 Moreover a trust, whether common law or otherwise, is not considered a person under the
definitions found in Title 46. See SDCI § 46-1-6 (15).



include the power to prosecute or defend actions, claims, or proceedings
for the protection of trust assets. SDCL § 55-1A-32. Certainly, the
present action constitutes a proceeding.

Clearly a common law trust does not have a religion. The trustees
and the members of the trust may, however, be members of a particular
religion. The past practices of those individuals, including their religion
to the extent that it impacts their dealings with civil and legal
authorities, is clearly relevant as to whether it is in the public interest to
issue a permit.

The details of the common law trust are clearly relevant to the
issues in the present case. The initial application submitted by the
United Order on October 14, 2014, was signed by Mr. Seth Jeffs. That
application sought water for the purpose of “suburban housing
development.” Whether or not he was properly authorized by a majority
of the trustees to act on behalf of the trust, as required by the trust
document, is a question which must be resolved.

Mr. Jeffs has been convicted by the federal government of
harboring a fugitive felon, Warren Jeffs. Mr. Jeff’s credibility can be
impeached by his prior conviction, and Kilcoin should be entitled to
inquire about that conviction and the circumstances surrounding the

samnie.
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On May 12, 2015, Kilcoin served Interrogatories and Requests for
the Production of Documents on the Applicant. Interrogatories 4, 5 and
20 requested the Applicant to supply information about the number of
persons being served by the Applicant as of October 14, 2014, the date of
the application, and the date of May 12, 2015 (the date the
interrogatories were served). The Applicant objected to these
interrogatories and now seeks to prevent Kilcoin from even asking about
the number of individuals using water.

In an effort to resolve this discovery dispute, Kilcoin offered to
stipulate to a protective order. That offer was refused. The refusal to
share this very basic and limited information is very disturbing and only
heightens the anxiety within the surrounding community. Clearly, the
number of individuals being served or potentially going to be served is
relevant to an application to use water for a suburban housing
development.

I could not find any definition of what constitutes a suburban
housing development under our law. The term suburban housing would
seem to suggest that people are going to live there and use the water
being appropriated. Common sense would seem to suggest that the
number of persons being served is relevant to such an application.

Additionally, according to Supplemental Report prepared by Ken

Buhler, the current capacity of the onsite wastewater system is 126
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individuals. If that is the capacity of the wastewater system, certainly
the parties are entitled to know what is the number of people that
system is now serving, or going to serve in the foreseeable future.

Lastly, one of the elements which the Board must determine is
whether the proposed use is in the public interest. SDCL § 46-2A-9. It is
submitted that the nature and character of the community intending to
use the waters of the state falls within the purview of the public interest.
Previously this Board has used this element to protect springs and
prevent flooding of adjoining property. It is submitted that it should also
apply this standard to review and determine the nature and character of
the applicant.

WHEREFORE, Linda Van Dyke Kilcoin respectfully requests the
Board to deny this Motion in Limine.

Dated this 7t day of July, 2015.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

BY: /’7//4///( S/%q_’/ f/’/

MICHAEL M. CKEY
333 West Blvd., Suite 400
P.O. Box 2670
Rapid City, SD 57709
Phone: (605) 343-1040

mhickey@bangsmccullen.com
Attorneys for Linda Van Dyke Kilcoin
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of this legal
document upon the persons herein next designated, all on the date below
shown, by email or by depositing copies thereof in the United States mail
at Rapid City, South Dakota, postage prepaid, in envelopes addressed to

said addressees, to wit:

Jeanne Goodman, Chief Engineer
DENR Water Rights Program
Foss Building

523 East Capitol

Pierre, SD 57501

Via e-mail:
Jeanne.Goodman@state.sd.us

Matt Naasz

Assistant Attorney General

1302 East Highway 14, Suite 1

Pierre, SD 57501

Via e-mail: Matthew.Naasz@state.sd.us

Rodney Freeman

Prehearing Chair

Water Management Board

P.O. Box 176

Huron, SD 57350

Via e-mail:
rfreeman.huronlaw@midconetwork.com

Jeffrey R. Connolly

Gunderson Palmer Law Firm

P.O. Box 8045

Rapid City, SD 57709

Via email: jconnolly@gpnalaw.com

Cheryl Schrempp DuPris

Assistant U.S. Attorney

US Department of Justice

225 South Pierre St., Suite 337
Pierre, SD 57501

Via email: Cheryl.dupris@usdoj.gov

Eric Gronlund

DENR Water Rights Program

Foss Building

523 East Capitol

Pierre, SD 57501

Via e-mail: Eric.Gronlund@state.sd.us

Ann F. Mines Bailey

Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre, SD 57501

Via e-mail: ann.mines@state.sd.us

Chad Comes, PE

Hearing Chair

Water Management Bd.

% The City of Madison

116 West Center Street

Madison, SD 57042

Via e-mail:
chad.comes@cityofmadisonsd.com

William R. Hansen

Jeff Hughes

National Park Service

1201 Oak Ridge Drive, Suite 250
Fort Collins, CO 80525-5596

Peter A. Fahmy

National Park Service

12795 W. Alameda Parkway, Ste. 198
Lakewood, CO 80228

Via e-mail: peter a fahmy@nps.gov

Page 5



Lois Witte

Office of the General Counsel
Mountain Region

740 Simms St., Room 309

Golden, CO 80401-4720

Via e-mail lois.witte@ogc.usda.gov

Mr. & Mrs. David Albrecht

High Lonesome Ranch

26541 Stagecoach Springs Road
Custer, SD 57730-9109

Doug Lesher

Stone Meadow Ranch
26699 Remington Road
Custer, SD 57730

Dean & Delia Johnson
14585 East French Creek Road
Fairburn, SD 57738

Craig Bobzien

Forest Supervisor

Black Hills National Forest
1019 North 5th Street

Custer, SD 57730

Via e-mail cbobzien@fs.fed.us

Toni Martin
4141 Villa Ridge Ct #122
Rapid City, SD 57701

Rick Fox
P.O. Box 35
Hermosa, SD 57744

Karl R. and Suzanne K. Von Rump
11560 Farmer Road
Custer, SD 37730

which are the last e-mail addresses and addresses of the addressees
known to the subscriber.

Dated this 7th day of July, 2015.

//%%’/( \,&//%f{/

MICHAEL M. HICKEY
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