A
B

h 4
BANGSMcCULLEN

——LAW FIRM ——
RECE|
Reply to Rapid City Office VED
S
Writer's e-mail address: mhickey@bangsmccullen.com EP 1 I 2013
WATER RIGHTS
PROGRAM

September 9, 2013

Mr. Eric Gronlund
DENR

523 East Capitol Ave.
Joe Foss Building
Pierre, SD §57501-3182

Re: IN THE MATTER OF THE WATER PERMIT APPLICATION NOS.
2685-2 AND 2686 POWERTECH (USA) INC. AND

IN THE MATTER OF THE 2012GROUNDWATER DISCHARGE
PLAN APPLICATION SUBMITTED BY POWERTECH (USA}, INC.

Dear Mr. Gronlund:

I enclose for your information and records the following
original documents:

1. Black Hills Wild Horse Sanctuary, Susan Watt, &
Dayton Hyde’s Motion to Disclose;

2. Black Hills Wild Horse Sanctuary, Susan Watt, &
Dayton Hyde’s Brief in Support of Motion to Disclose;

3. Affidavit of Michael M. Hickey in Support of Motion to
Disclose;

4. Black Hills Wild Horse Sanctuary, Susan Watt, &
Dayton Hyde’s Motion to Continue; and

5. Certificate of Service.

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.
www.bangsmecullen.com




Eric Gronlund
Fric\sroniund

September 9, 2013
Page 2

By a copy of this correspondence, all counsel of record and the Status A
List are being served. Thank you.

Sincerely,

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MMH/ke

Enclosures

ccw/enc.: Clients
Everett Hoyt
Jeff Hallem
Max Main
Diane Best

Bruce Ellison
Full Status Participants
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Mr. Everett Hoyt
4422 Carriage Hills Drive
Rapid City, SD 57702

Re: POWERTECH (USA) Inc.
Dear Mr, Hoyt:

On behalf of my clients, Black Hills Wild Horse Sanctuary, Susan
Watt and Dayton Hyde, I have filed a Motion to Disclose in this action.
The purpose of my motion is to be able to disclose to my clients and
otherwise use at the hearing the contents of discovery I received from
Powertech concerning shareholders of Powertech Uranium Corporation.
I have enclosed a copy of Exhibit D (the Confidentiality Agreement) as
referenced in the Affidavit of Michael M. Hickey in Support of Motion to
Disclose for your in-camera review. By separate correspondence, | have
sent you a copy of my Motion to Disclose, Affidavit in Support of Motion to
Disclose, Brief in Support of Motion to Disclose, and Motion to Continue.

According to the terms of the agreement, I have provided this
document only to you for your in-camera inspection. | have, however,
sent a copy of this correspondence only to all counsel of record and the
Status A List so that they are aware of my communication to you.

Thank you for your consideration of this matter. If you have any
questions or comments, please advise.
Sincerely,

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MMH:bah

Enclosures

cc w/o encl: Clients; Eric Gronlund; Jeff Hallem; Max Main; Diane Best;
Bruce Ellison; Status A Participants

Michael M. Hickey

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.

wvamanar hanacmroesllam cnes




STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE WATER ) ]
PERMIT APPLICATION NOS. 2685-2 Black Hills Wild Horse

2686 POWERTECH {USA) INC. Sanctuary, Susan Watt,
& Dayton Hyde's

and - .
Motion to Disclose

IN THE MATTER OF THE 2012
GROUNDWATER DISCHARGE PLAN
APPLICATION SUBMITTED BY
POWERTECH (USA), INC.

Michael M. Hickey of the law firm of Bangs, McCullen, Butler, Foye
and Simmons, LLP, hereby respectfully moves the Hearing Officer for
authority to disclose to his clients and otherwise use in this proceeding
the contents of Powertech’s disclosure of shareholder information of
Powertech Uranium Corporation. This motion is based upon the
supporting affidavit and brief filed herewith.

Dated this 9th day of September, 2013.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

BY%AZ)%
AEL M. AICKEY (/
0

333 West Blvd., Suite 4

P.O. Box 2670

Rapid City, SD 57709

Phone: (605) 343-1040
mhickey@bangsmeccullen.com
Attorneys for Black Hills
Wild Horse Sanctuary,
Dayton Hyde and Susan Watt
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STATE-OF SOUTH-DAKOTA oSRAM

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE WATER

PERMIT APPLICATION NoOS, 2685-2 Black Hills Wild Horse
2686 POWERTECH (USA) INC. Sanctuary, Susan Watt,
& Dayton’s Hyde’s
Brief in Support of

IN THE MATTER OF THE 2012 Motion to Disclose
GROUNDWATER DISCHARGE PLAN

APPLICATION SUBMITTED BY

POWERTECH (USA), INcC.

and

This brief is offered in support of Wild Horse’s Motion to
Disclose the shareholder information received from Powertech
(USA) (“Powertech”) in this litigation. Throughout this brief the
parties will be identified by name.

A. Factual Summary.

As set forth in the affidavit of Michael M. Hickey, counsél for
Wild Horse has in his possession shareholder information of
Powertech Uranium Corporation which he wishes to disclose to his
clients and otherwise use in the proceeding. In order to do so,
however, counsel has agreed to file a motion seeking consent from

the hearing officer to disclose the information provided.



B. Legal Authority.

This administrative hearing is governed by the provisions of
the South Dakota Administrative Procedures Act (SD Ch. 1-26).
Under the terms of that Act, a party in a contested case proceeding
may appear in person or by counsel, or both, may be present
during the giving of all evidence, may have reasonable opportunity
to inspect all documentary evidence, may examine and cross-
examine witnesses and present evidence in support of the party’s
interest. See SDCL § 1-26-18.

As part of that process, parties may conduct discovery as
provided in the South Dakota Rules of Civil Procedure. SDCL §
1-26-19.2. One of the discovery procedures authorized in civil
actions 1s the use of interrogatories and requests for production of
documents.

In the course of litigation, if a discovery dispute arises, the
rules provide that a party may seek an order compelling discovery.
SDCL § 15-6-37(a). Specifically, if “a party fails to answer an

interrogatory submitted under § 15-6-33, or if a party in response

) 2y
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to a request for inspection submitted under § 15-6-34, fails to

respond that inspection will be permitted as requested or fails to
permit inspection as requested,” then the discovering party may
“move for an order compelling an answer, or a designation, or an
order compelling inspection in accordance with the request.” Id.

Here Wild Horse sought discovery concerning information
about the names of shareholders of Powertech’s parent corporation,
Powertech Uranium Corporation. Powertech Uranium Corporation
is a Canadian corporation which owns all of the shares of
Powertech. The president of Powertech Uranium Corporation is
also the president of Powertech.

Powertech initially objected to disclosing some of the
information requested, claiming that under the rules of the Toronto
Stock Exchange, it was prohibited from disclosing the information
requested. The fact of the matter is this is an administrative
hearing in the State of South Dakota and discovery is governed by
the South Dakota Rules of Civil Procedure, not the rules of the

Toronto Stock Exchange. Powertech Uranium Corporation and its




subsidiary Powertech (USA) have purposely invoked the jurisdiction
of the State of South Dakota to obtain approval to appropriate
Watér and operate a large scale uranium mine for the purpose of
extracting South Dakota mineral resources. Powertech’s efforts to
exploit South Dakota resources are governed by the laws of the
State of South Dakota, not the rules of the Toronto Stock
Exchange.

Here the parties engaged in an informal discussion in an effort
to resolve this discovery dispute. Such an effort to meet and confer
is prerequisite under the Rules of Civil Procedure to further efforts
to compel discovery. Following those discussions, Powertech
disclosed certain information under an agreement whereby Wild
Horse needs to obtain approval from the hearing officer prior to
disclosing the shareholder information to the clients or otherwise
using this information in this proceeding.

Rule 1.4(4) of the Rules of Professional Conduct requires a
lawyer to keep the client reasonably informed about the status of

the matter and promptly comply with reasonable requests for
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information. Wild Horse has asked its counsel to obtain the
information concerning the shareholders of Powertech Uranium
Corporation. Thus, your undersigned is under an ethical obligation
to attempt to obtain that information and provide the information in
his possession to Wild Horse.

Moreover, one of the overriding issues in this matter is
whether gfanting Powertech’s applications is in the public interest.
While the parties may dispute the actual amounts, it seems fair to
say Powertech wants to exploit significant amounts of water and
minerals that belong to the citizens of the State of South Dakota.

Not only does Powertech want to exploit those public assets,
but Powertech wants to do so for nothing more than the cost of
extraction. South Dakota and its citizens will not be the
beneficiaries of this project if it comes to fruition. The beneficiaries
of this project will be the shareholders of Powertech Uranium
Corporation. It does not seem too much to ask of Powertech to

reveal the identity of those who would enjoy the fruits of this

v




project, and to ensure that the administrative process is conducted
above board.

C. Conclusion.

Accordingly, counsel for Wild Horse respectively requests the
hearing officer grant permission to disclose and utilize the
shareholder information previously produced.

Dated this 9t day of September, 2013.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

BY%MWM

f1ICHAEL M. ﬁICKEY

333 West Blvd., Su1te

P.O. Box 2670

Rapid City, SD 57709

Phone: (605) 343-1040
mhickey@bangsmccullen.com
Attorneys for Black Hills Wild
Horse Sanctuary, Dayton Hyde
and Susan Watt

Pagae 6
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PROGRAMTS

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE WATER . - .
PERMIT APPLICATION Nos. 2685-2 Affidavit of Michael M.

2686 POWERTECH (USA) INC. Hickey in Support of
Motion to Disclose

and

IN THE MATTER OF THE 2012
GROUNDWATER DISCHARGE PLAN
APPLICATION SUBMITTED BY
POWERTECH (USA), INC.

STATE OF SOUTH DAKOTA:
COUNTY OF PENNINGTON: >

Michael M. Hickey being first duly sworn on his oath deposes
and states as follows:

1. 1am a lawyer duly admitted to practice and in good
standing before the Supreme Court of the State of South Dakota.

2 1 am a member of the law firm of Bangs, McCullen,
Butler, Foye and Simmons, LLP (‘Law Firm”) and make this
affidavit based upon my own personal knowledge and belief.

3. The Law Firm represents the Wild Horse Sanctuary,

Susan Watt and Dayton Hyde (‘Wild Horse”) in the above matter



—and in the related adnministrative hearing concerninganappiicationr————————
for a permit to conduct a large scale mine.

4. That in such capacity, your applicant served on
Powertech certain interrogatories and requests for production of
documents. As set forth in the attached Interrogatories and
Requests for Production marked as Exhibit A, Wild Horse requested
in Interrogatory No. 7 that Powertech identify the 10 largest
shareholders of its parent corporation, Powertech Uranium
Corporation, at the time the application was filed, the number of
shares held and the date of acquisition.

5. In Interrogatory No. 8, Powertech was requested to
identify the largest 10 sharcholders of Powertech Uranium
Corporation at the time the interrogatories were served and state
the number of shares held and the date of acquisition.

6. In Interrogatory No. 9, Powertech was requested to
identify all South Dakota residents or entities thét were
shareholders in Powertech or Powertech Uranium Corporation and

to state the date the shares were acquired and the number of

shares held.

Page 2



7 In Interrogatory No. 7, Served i the hearing COTICETTIIITE
the Large Scale Mining Permit, Powertech was requested to list each
individual, corporation, or organization that Powertech or its
employees, officers or directors had communicated with regarding a
merger or buy out of Powertech.

8. Additionally, in Request for Production No. 8, Powertech
was requested to produce a list of all shareholders who live in the
State of South Dakota.

9.  As set forth in the attached Exhibits B and C, Powertech
refused to respond to all of these discovery requests claiming that it
did not have legal authority to identify individual shareholders of
Powertech Uranium Corporation under the rules of the Toronto
Stock exchange.

10. In accordance with the requirements of our Rules of Civil
Procedure, Wild Horse communicated with Powertech in an effort to
resolve this discovery dispute. As a result of those discussions,
Powertech agreed to provide to Wild Horse’s attorney the

information requested under a Confidentiality Agreement.

Page 3




11. Pursuant to that agreement, a copy of WHiCH 1S idemntified
as Exhibit D and is being only provided to the hearing officer for his
in-camera inspection, Wild Horse may file its request with the
Hearing Officer to obtain permission to disclose the information
provided.

- 12.  Accordingly, your affiant has filed its Motion hereto
requesting authorization to disclose the contents of the stockholder
information to his clients and to otherwise use the same in this
proceeding as well as in the proceeding before the South Dakota
Water Management Board.

Dated this 9th day of September, 2013.

MicHAEL M. HICKEY  /

Subscribed and sworn to, before me, the undersigned officer,

this 9t day of September, 2013.

Jaj'm ANN HALVORSON &y
NOTARY PUBLIC 3}
Vy State of South Dakota ~

Notary Public, South Dakota
(S My Commission Expires:

Expires
September 18, 2015

Page 4




STATE OF SOUTH DAKOTA .
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
BOARD OF MINERALS AND ENVIRONMENT

I;v tHE MATTER OF THE LARGE WILD HORSE SANCTU ARY,
ScALE MINE PERMIT APPLICATION SUSAN WATT, & DAYTON
oF POWERTECH (USA) INcC. HYDE’S FIRST SET OF
INTERROGATORIES AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS TO

POWERTECH (USA), INC.

TO: PETITIONER, POWERTECH (USA), Inc., AND ITS ATTORNEY, MAX MAIN:

You are hereby requested to provide answers and produce the
documents specified below, within thirty (30) days of service, to Michael M.
Hickey, Bangs, McCullen, Butler, Foye 8 Simmons, L.L.P., P.O. Box 2670,
Rapid City, South Dakota, 57709, or at such other time and place, or in such
other manner, as may be mutually agreed upon by the parties.

These Interrogatories and Requests for Production shall be deemed to be
continuing. 1f information {s discovered by or becomes known to you, your
attorney, or to anyonc acting on your behalf, after answering and before trial,
which would change or add to the answers given, you are hereby directed and
requested to furnish the information, under oath, to the undersigned in a
timely manner. Itis intended that any information held by any person acting

on behalf of you will be revealed in the answers hereto.

Demand is also made that when any document is identified in your
answers to these interrogatories, or if reference is made to any document in
order to provide an answer to these interrogatories, you produce the document
for inspection and copying at a mutually agreed upon time, date, and place
after service of your response. In lieu of such formal inspection, you may
submit a legible copy of such document with your answers, and we shall pay
you the reasonable cost of reproduction of such document if requested in

advance.

EXHIBIT

A

When documents that are in your possession, custody, or control are

requested, such request includes documents in the possession, custody, or %
control of your shareholders, officers, directors, employees, agents,
representatives, partners, and attorneys (including the attorneys’ partners,

N employees, agents, and representatives). When production of any document in

‘ your possession is requested, such request includes documents subject to your

possession, custody or control. In the event that you are able to provide only
part of the document(s) called for in any particular Request for Production,

———————————EREE



INTERROGATORY NO. 2: Please explain what steps have been taken by
Powertech to avoid a vertical excursion of mining fluids at the Project site
and, if such steps to fail, how Powertech will handle a vertical excursion.

INTERROGATORY NO. 3: What specific response actions will Powertech
take in the event that leakage from any of the ponds in the permit area
reach the environment?

INTERROGATORY NO. 4: What specific response actions will Powertech
take in the event a rain event that is greater than pond specifications occurs
and pond contents reach the environment.

INTERROGATORY NO. 6: What are Powertech’s plans and procedures in
the event metals or radioactivity bioaccumulate in vegetation during land
application?

INTERROGATORY NO. 7: List each individual, corporation, or organization
that Powertech or any employee, officer, director, or other representative of
Powertech has communicated with regarding a merger or buy-out of
Powertech.

INTERROGATORY NO. 8: List each individual, corporation, or organization
that any Powertech employee, officer, director, or other representative of
Powertech has communicated with regarding processing that entity’s
uranium at the Dewey-Burdock site.

INTERROGATORY NO. 9: Knowing groundwater restoration has typically
taken far longer than originally planned at other in situ leach uranium
mines, how does Powertech expect to adhere to its reclamation schedule?

INTERROGATORY NO. 10: Does Powertech expect the permit area or the
affected area to expand during the life of the project?

INTERROGATORY NO. 11: If the answer to the above interrogatory 18 yes,
where does Powertech expect the expansion to occur.

INTERROGATORY NO. 12: Powertech’s large scale mining permit
application provides partial information on personnel and job descriptions
for the project. What other positions will Powertech have available? Please
include the number of persons needed for each position and a job
description for each position, including required qualifications.

INTERROGATORY NO. 13: Please provide what the full qualifications are
for each position described in the large scale mining permit application.




jii. Restoration;

iv. Chemical storage and feeding;

v. Utility water;

vi. Wastewater;
vii. Drum storage and decontamination; and
viii. Byproduct storage?

INTERROGATORY NO. 49: What are the specific risks of radiological
exposure following any type of accident or release of hydrochloric acid,
sulfuric acid, hydrogen peroxide, or sodium hydroxide during the ISL
mining process?

INTERROGATORY NO. 50: powertech states on p. 5-36 of its large scale
mining permit application that the maximum distance for the perimeter
monitor wells is based on standard monitoring practices at operating ISR
facilities. Please specify which facilities Powertech is referring to.

REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1: Please produce a map showing the location and types of
fencing that will be located on the project area during the active mining
stage.

REQUEST NO. 2: Please produce documentation showing the planned
sediment and erosion control locations and types for the permit area.

REQUEST NO. 3: Please produce documentation showing the locations and
types of planned berms, catchment basins, and sediment and erosion
control features for each proposed land application site, with each site
individually identified as to location relative to waterways and wetlands.

REQUEST NO. 4: Please produce a copy of Powertech’s detailed
specifications for wildlife protection features at all ponds in the permit area.

REQUEST NO. 5: Please produce a copy of Powertech’s South Dakota
Scientific Collector’s Permit.

REQUEST NO. 6: Please produce copies of all well plugging records for any
and all wells that Powertech has plugged on the Dewey-Burdock site.

REQUEST NO. 7: Please produce copies of all results for baseline testing
done on soils and vegetation in the permit area.

REQUEST NO. 8: Please produce a list of all Powertech shareholders who
live in the state of South Dakota.




£

\"
Dated this % day of July, 2013.

BANGS, McCULLEN, BUT LER,
FOYE & SIMMONS, L.L.P.

333 West Blvd., Suite 400

P.O. Box 2670

Rapid City, SD 57709-2670

Phone: (605) 343-1040

E-mail: mhickey@bangsmecullen.com

ATTORNEYS FOR BLACK HILLS
WILD HORSE SANCTUARY,
SUSAN WATT, & DAYTON HYDE

CERTIFICATE OF SERVICE

The undersigned certifies that on July 3, 2013, he caused true and
correct copies of the above to be served upon each of the persons identified

below as follows:

[X1 First Class Mail [] Overnight Mail
I Hand Delivery [} Facsimile
[] Electronic Mail [] ECF System

Max Main
Bennett, Main & Gubbrud
618 State Street
Belle Fourche, SD 577 17-1489
ATTORNEYS FOR POWERTECH (USA), INC.

Wt St

. " Michael M. Hicl;éy/ : /
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STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

BLACK HILLS WILD HORSE
Ix THE MATTER OF THE WATER SAN CTUARY’ SIZSAN WATT, &
PERMIT APPLICATION NOS. 2685-2 DAYTON HYDE’S FIRST SET
AND 2686 POWERTECH (USA) Inc. OF INT_ERROGATORIES AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS to
POWERTECH (USA), Inc.

TO: PETITIONER, POWERTECH USA, AND ITS ATTORNEY, MAX MAIN:

You are hereby requested to provide answers and produce the
documents specified below, within thirty {30) days of service, to Michael M.
Hickey, Bangs, McCullen, Butler, Foye & Simmons, L.L.P., P.O. Box 2670,
Rapid City, South Dakota, 57709, or at such other time and place, or in such
other manner, as may be mutually agreed upon by the parties.

These Interrogatories and Requests for Production shall be deemed to be
continuing. If information is discovered by or becomes known to you, your
attorney, or to anyone acting on your behalf, after answering and before trial,
which would change or add to the answers given, you are hereby directed and
requested to furnish the information, under oath, to the undersigned in a
timely manner. Itis intended that any information held by any person acting
on behalf of you will be revealed in the answers hereto.

Demand is also made that when any document is identified in your
answers to these interrogatories, or if reference is made to any document in
order to provide an answer to these interrogatories, you produce the document
for inspection and copying at a mutually agreed upon time, date, and place
after service of your responsc. In lieu of such formal inspection, you may
submit a legible copy of such document with your answers, and we shall pay
you the reasonable cost of reproduction of such document if requested in
advance.

When documents that are in your pPOSSESSION, custody, or control are
requested, such request includes documents in the possession, custody, or
control of your shareholders, officers, directors, employees, agents,
representatives, partners, and attorneys (inchuding the attorneys’ partners,
employees, agents, and representatives). When production of any document in

1




10.

lnterrogatories

Please state the organizational structure of Powertech (USA) and provide
copies of its Articles of Incorporation, By-laws and Authority to conduct
business in the State of South Dakota.

Please identify the Board of Directors of Powertech (USA) and for each
such official state their educational background and work history for the
last 30 years.

Please identify the Officers of Powertech (USA) and for each such official
state their educational background and work history for the last 30
years.

As to each director and officer please state the nature and extent of the
experience said individual has in the operation and management of an in
situ leach mining operation.

Identify the largest 10 shareholders of Powertech (USA) at the time the
applications were filed in the instant proceeding, the number of shares
held and the date of acquisition.

State the legal and/or contractual relationship between Powertech (USA)
and Powertech Uranium Corporation. Please identify and produce copies
of any agreements or documents between Powertech (USA) and
Powertech Uranium Corporation that relates to the Project.

Identify the largest 10 shareholders of Powertech Uranium Corporation
at the time the applications were filed in this proceeding, the number of
shares held and the date of acquisition.

Identify the 10 largest shareholders of Powertech Uranium Corporation
at the present time and state the number of shares held and the date of
acquisition.

Identify all South Dakota residents or South Dakota entities that are
shareholders in Powertech (USA) or Powertech Uranium Corporation and
for each such shareholder state the date said individual acquired shares
:n Powertech (USA) or Powertech Uranium Corporation and the number
of shares held. :

Have your attorneys employed an expert to act on your behalf in any
manner pertaining to this action? If so, state his or her name, address,
phone number, occupation, profession and field of specialization.




Dated this 1st day of April, 2013.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

BY

MICHAEL M. HI¢KEY

333 West Blvd., Suite 400

P.O. Box 2670

Rapid City, SD 57709-2670

Phone: {605) 343-1040

E-mail: mhickey@pbangsmccullen.com
ATTORNEYS FOR BLACK HILLS

WILD HORSE SANCTUARY,

SusaN WATT, & DAYTON HYDE
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STATE OF SOUTH DAKOTA N L

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
BOARD OF MINERALS AND ENVIRONMENT

IN THE MATTER OF THE LARGE SCALE MINE POWERTECH’S ANSWERS TO BLACK
PERMIT APPLICATION OF POWERTECH (USA) HILLS WILP HORSE SANCTUARY,
INC. SUSAN WATT, & DAYTON HYDE’S
FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION
OF DOCUMENTS

Answers to Black Hills Wild Herse Sanctuary, Susan Watt, and. Dayton Hyde’s First Set of
Interrogatories _

INTERROGATORY NO. 1: Please explain what steps have been taken by Powertech to avoid
a horizontal excursion of mining fluids at the Project site and, if such steps to fail, how
Powertech will handle 2 horizontal excursion.

ANSWER: Section 5.6.3.2 of the large scale mine (LSM) permit application describes the
mitigation measures that will be used to avoid a horizontal excursion of ISR solutions at the
project site. Pre-operational excursion preventative measures will include but will not be limited

to:

1. Proper well construction and mechanical integrity testing (MIT) of each well before
use;

2. Monitor well design schema based upon delineation drilling to further characterize
the zones of mineralization and to identify the target completion zones for all
monitor wells; and '

3, Pre-operational pumping tests with monitoring systems in place to obtain a detailed
understanding of the local hydrogeology and to demonstrate the adequacy of the
monitoring system. : ]

Operational excursion preventative measures will include but will not be limited to:

1. Regular monitoring of flow and pressure on each production and injection well;

2. Regular flow balancing and adjustment of all production and injection flows EXHIBIT
appropriate for each production pattern; : f B

Page 1 of 65 August 5, 2013
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« Modify land application system operating parameters to reduce the discharge rate ¢ }
in specific pivots or throughout the land application area. .

« Implement water treatment if necessary for radionuclides, metals or metalloids.
« Implement a phytoremediation plan to control buildup of selenium in soil.

«  Plant alteraate crops that have increased tolerance to the specific fons of concern.

INTERROGATORY NO. 7. List each individual, corperation, ot organization that Powertech
or any employee, officer, director, or other representative of Powertech has communicated with
regarding a merger or buy-out of Powertech.

ANSWER: As required by Canadian law and Toronto Stock Exchange rules, the relevant
information in Powertech’s possession is being provided pursuant to a Confidentiality and
Nondisclosure Agreement. '

INTERROGATORY NO. 8: List each individual, corporation, or organization that any
Powertech employee, officer, director, or other representative of Powertech has communicated
with regarding processing that entity’s uraniam at the Dewey-Burdock site.

ANSWER: None. (
INTERROGATORY NO. 9{ Knowing | groundwater restoration has typically taken far longer

than originally planned at other in situ leach uranium mines, how does Powertech expect to
adhere to its reclamation schedule?

ANSWER: NRC has regulatory authority over groundwater restoration, and timely groundwater
restoration will be required by the NRC license. Draft license condition 10.6 states that, “The
licensee shall conduct groun,dw_ater restoration activities in accordance with Section 6.1 of the
approved license application. Permanent cessation of Jixiviant injection in a production area
would signify the licensee’s intent to shift from the principal activity of uranium recovery to the
initiation of gronndwater restoration and decommissioning for any particular production area. If
the licensee determines that these activities are expected to exceed 24 months for any particular
production area, the licensee shall submit an alternate schedule request ...” (NRC, 2013a).

Section 6.2.2.3 of the LSM permit application describes how Powertech will use the following
operational practices to minimize the duration of groundwater restoration:

(i) Daily balancing of injection and extraction flow rates during production. This flow rate
balancing is designed to ensure that a proper aquifer bleed is maintained both at the
well ficld level and also within each 5-spot pattern within the well field. {

Page 8 of 65 August 5, 2013
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REQUEST NO. 8: Pleasc produce a list of all Powertech shareholders who live in the state of PR
South Dakota. - W,

ANSWER: As reguired by Canadian law and Toronto _Stéek Exchange rules, the relevant
information in Powertech’s possession is being provided pursuant to a Confidentiality and
Nondisclosure Agreement.

REQUEST NO. %: Provide five examples in which groundwater testoration at ah in situ Teach
uranium mine returned the water to its baseline condition. ‘

ANSWER: Powertech is not aware of any ISR facility for which the groundwater restoration
starid#fd has beeh vistiionsd 1o baseline conditions. In the case of the Dewey-Burdock Project,
NRC license conditions and federal regulations will require Powertech to restore groundwater to
(i) NRC Commissign-approved background (giso seferred to as pesh Jicensing, preopevational
baseline water quality) or (ii) maximum contaminant levels (MCLs), whichever is igher, or (iii)
an alternate concentration hmr:t (ACL) established by the NRC Commigsion, if the constituent
background level and the MCLS are not reasqnably a@hi_evable and if it is demonstrated that the

ACL is adequately pr_oi_:ecﬁve c_if groundwater and surface weater.

Documentation of sucoessful groundwater restoration at ISR facilities is readily available and -
can be found in Seetion 6.2.2.2 of the LSM permit application and in the NRC Technical Report { }
Request for Additional Information (RAD) responses. (Powertech, 2011). Numerous ISR facilites

in Nebraska, Texas and Wyoming have achieved regulatory approvat of successful groundwater
restoration in accordance with NRC and state standards. Several examples are given in

Powertech {2011) including the Rutls R&D Project (W yoming)y, Crow Butte: R&D Project

(Nebraska) and Bisen Basin Commercial ISR Mine (Wiyoming). Grovundwater restoration also

has been approved by NRC and Wyoming DEQ at the Trigaray Ranch Facility (Wyoming). See

also the Answer to Interrogatory No. 35. '

In addition, USGS Open-File Report 2009-1143 (Hall, 2009) provides two examples of ISR well
fields that restored all groundwater constituents with federal maximum contaminant levels
(MCLs) to baselifie. Following is documentation ﬁ"oni that report:
“Regarding the original guestion of whether or 1ot groundwater has beer restored to
baseline in Texas uranium ISR well fields, it was observed that no vrell figld for which
final sample results were found in TCEQ records returned every element to baseline.
However, two PAAs refurned all elements for which USEPA has established MCLs to
baseline; the O’Hem-2 and Trevino-1 PAAs [production area authorizations].
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RICHARD F. CLEMENT, JR., in his capacity as President of Powertech (USA)
Inc., being duly swormn, verifies the Responses contained in the foregoing
POWERTECH’S ANSWERS TO BLACK HILLS WILD HORSE SA. CTUARY,
SUSAN WATT, & DAYTON HYDE’S FYRST SET, OF INT IRR
AND REQUESTS FOR PRODUCTION OF DOCUMENTS,
his knowledge and belief.

/C/é\

RICHARD F. CLEMEE7/ ()
Subscribed and sworn to before me on ,,ﬂ, 30, 2013.

Butlas Adorfen

Notary Public

My commission expires: (3/ ?AZD/,/,

BARBARQ( t;ggggora
(Seal) STATEGEEOLORADO
Y IDA20:444071570

FOR PURPOSES OF ALL OBJECTIONS: LMY GOMMISSIONERRRES 0310672016

Dated™ S 1y 4 20 ,2013.

BENNETT, MAIN & GUBBRUD, P.C.
Attorneys for Powertech (USA) Inc

By 7//( ML‘%/

Max Main/

618 State Street

Belie Fourche, SD 57717-1489
(605) 892.2011




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF WATER PERMIT
APPLICATIONS 2685-2 AND 2686-2, POWERTECH’S ANSWERS TO
POWERTECH (USA) INC. BLACK HILLS WILD HORSE
SANCTUARY, SUSAN WATT, &
DAYTON HYDE’S FIRST SET OF

IN THE MATTER OF THE 2012 INTERROGATORIES AND
GROUNDWATER DISCHARGE PLAN REQUESTS FOR PRODUCTION OF
APPLICATION SUBMITTED BY POWERTECH DOCUMENTS

(USA) INC.

Answers to biack I ) o

Answers to Black Hills Wild Horse Sanctuary, Susan Watt, and Dayton Hyde’s First Set of
Interrogatories :

1. Please state the organizational structure of Powertech (USA) and provide copies of its Articles of
Incorporation, By-laws and Authority to conduct business in the State of South Dakota.

ANSWER:

Powertech (USA) Inc. is a South Dakota corporation and a wholly owned subsidiary of Powertech
Uranium Corporation. The Articles of Incorporation for Powertech (U SA) Inc. are publicly available for
viewing or downloading on the South Dakota Secretary of State website:

hitp:// sdsos.gov/busines—s/search.aspx.

By-laws are provided as Attachment A.

2. Please identify the Board of Directors of Powertech (USA) and for each such official state their
educational background and work history for the last 30 years.

ANSWER:

As described in the response to #1, Powertech (USA) Inc. is a wholly owned subsidiary of Powertech
Uranium Corporation. The Powertech (USA) Inc. directors are the same as the Powertech Uranium
Corporation directors. Table 2-1 Jists the Powertech Uranium Corporation officers and directors. None of
the Canadian officers and directors has any education or training in the construction, operation, or
reclamation of ISR uranivm mines and/or mills. The Canadian officers and directors provide expertise to
Powertech (USA) Inc. in corporate finance, administration, and corporate governance.
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Engineer/Vice President; February 2008-Present, Powertech (UsA) Inc., DEIVEL, €O Vet
Engineering.

b. ISR Experience: The work experience under item #2 iltustrates extensive, direct experience in
construction, operation and reclamation of ISR facilities. Mr. Mays at times has been directly
responsible for managing ISR well field operations to maintain compliance with groundwater
monitoring requirements. ' :

4. As to each director and officer please state the pature and extent of the experience said individual
has in the operation and management of an in situ leach mining operation.

ANSWER:
Please refer to the responses to #2 and #3.

5. Identify the largest 10 shareholders of Powertech (USA) at the time the applications were filed in
the instant proceeding, the number of shares held and the date of acquisition.

ANSWER:

Powertech (USA) Inc. is a wholly owned subsidiary of Powertech Uranium Corp. As such, it only has one
shareholder.

6. State the legal and/or contractual relationship between Powertech (U SA) and Powertech Uranium
Corporation. Please identify and produce copies of any agreements or documents between
Powertech (USA) and Powertech Uranium Corporation that relates to the Project.

ANSWER:

Powertech (USA) Inc. is a wholly owned subsidiary of Powertech Uranium Corp.

7. Tdentify the largest 10 shareholders of Powertech Uranium Corporation at the time the
applications were filed in this proceeding, the number of shares held and the date of acquisition.

ANSWER:

Toronto Stock Exchange requires only shareholders with 10% of the outstanding shares or greater or
insiders of the Company to disclose their holdings. Based on information available through insider filings
(which includes officers and directors of Powertech as well as shareholders who own more than 10% of
the company’s outstanding shares) on the SEDI web site, the largest reporting beneficial shareholders of
the company are as follows:

Greg Bumett — Currently holds 4,219,000 shares. Acquired position between July 2006 and
January 2013. Held 2,185,000 shares when NRC application was filed in 2009.
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Richard Clement — Currently holds 3,528,000 shares. Acquired position between August and
December 2007. Held 3,528,000 shares when NRC application was filed in 2009.

Thomas Doyle — Currently holds 4,997,400 shares. Acquired position between July 2006 and
Japuary 2013. Held 2,813,400 shares when NRC application was filed 2009.

Synatora — Currently holds 23,390,000 shares. Acquired position between 2008 and
November 2012. Held 10,890,000 shares when NRC application was filed in 2009.

K2 Principal Fund LP - Currently holds 24,650,000 shares. Acquired position between
March 2011 and February 2013, Held 0 shares when NRC application was filed in 2009.

8. Identify the 10 largest shareholders of Powertech Uranium Corporation at the present time and
state the number of shares held and the date of acquisition.

ANSWER:

Refer to the response to #7.

9. Identify ail South Dakota residents or South Dakota entities that are shareholders in Powertech
(USA) or Powertech Uranium Corporation and for each such shareholder state the date said
individual acquired shares in Powertech (USA) or Powertech Utanium Corporation and the
number of shares held.

ANSWER:

Powertech does not have the legal authority to identify individual shareholder residents or entities of
South Dakota. The Company is a public company. Investors hold shares with brokerage firms and in
depositories, which appear on the shareholder records of the Company. Unless a shareholder is a
registered shareholder ot becomes a reporting shareholder as an insider (as shown in the response to #7)
the Company does not have access to information about shareholdings. The exception is that some
shareholders allow their names to be provided to the Company by their brokerage firms on a confidential
basis. These shareholders are termed NOBO sharebolders (N on-objecting beneficial owners). The
Company does not have the legal authority to publicly release NOBO shareholder information, nor
registered shareholder information under the Personal Information Protection and Electronic Documents
Act.

Notwithstanding the limitations in accessing shareholder information as discussed above, Powertech can
confirm that as of April 8, 2013 there was one registered shareholder residing in South Dakota holding 2
total of 5,000 shares (representing approximately 0.004% of the company’s issued outstanding shares).

Further, no U.S. shareholders are reported on the NOBO lists that are maintained by the Company’s ‘
transfer agent. ‘ {
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Dated this —-9 / day of /M M/’ , 2013,
PO@ER C (USA)

RICHARD F. CKEME , JR.

' Its: President
STATE oOF (olokad &y )
) SS.
County of Uenwe )

RICHARD F. CLEMENT, JR., in his capacity as President of Powertech (USA)
Ing., being duly sworn, verifies the Responses contained in the foregoing
POWERTECH 'S ANSWERS TO BLACK HILLS WILD HORSE SAN \CTUARY,
SUSAN WATT, & DAYTON HYDE'S FIRST SET OF INTERR ATORIES
AND REQUESTS FOR PRODUCTION ¥ D UMENTS/ are true\to the best of
his knowledge and belief. .

 RICHARD F. CLEMEWJ&
3.

Subscribed and sworn to before me on

Notary Public
My commission expires: 3 (o
| Wﬁgm 201124043754
(Seal) oosmﬁ OF COLORADO
‘ Nmmmm JULY 9, 2016
FOR PURPOSES OF ALL OBJECTIONS: MY COMMIBSION '

2013.

BENNETT, MAIN & GUBBRUD, P.C.
Attorneys for Powertech (U SA) Jnc.

Dated

618 State Street
Belle Eourche, SD 57717-1489

(605) 892.2011
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. STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF WATER PERMIT

APPLICATIONS 2685-2 AND 2686-2, POWERTECH’S SUPPLEMENTAL
POWERTECH (USA) INC. ANSWERS TO BLACK HILLS WILD
HORSE SANCTUARY, SUSAN

WATT, & DAYTON HYDE’S FIRST

IN THE MATTER OF THE 2012 SET OF INTERROGATORIES AND

GROUNDWATER DISCHARGE PLAN REQUESTS FOR PRODUCTION OF

APPLICATION SUBMITTED BY POWERTECH DOCUMENTS

(USA) INC. |

In making these Supplemental Answers, Powertech does not admit any
deficiencies in its initial answers, and Powertech preserves and does not waive all
applicable objections. Powertech’s initial answers, responses and objections are
incorporated herein. : '

Supplemental Answers to Black Hills Wild Horse Sanctuary, Susan Watt, and Dayton
Hyde’s First Set of Interrogatories

7. Identify the largest 10 shareholders of Powertech Uranium Corporation at the time the
applications were filed in this proceeding, the number of shares held and the date of acquisition.

ANSWER:

As required by Canadian law and Toronto Stock Exchange Rules, the relevant information in
Powertech’s possession is being provided pursuant to a Confidentiality and Nondisclosure
Agreement.

8. Identify the 10 largest shareholders of Poweriech Uranium Corporation at the present time and
state the number of shares held and the date of acquisition.

ANSWER:

As required by Canadian law and Toronto Stock Exchange Rules, the relevant information in
Powertech’s possession is being provided pursuant to a Confidentiality and Nondisclosure
Agreement.

L
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9. Identify all South Dakota residents or South Dakota entities that are shareholders in Powertech
(USA) or Powertech Uranium Corporation and for each such shareholder state the date said
individual acquired shares in Powertech (USA) or Powertech Uranium Corporation and the
number of shares held,

ANSWER:

As required by Canadian law and Toronto Stock Exchange Rules, the relevant information in
Powertech’s possession is being provided pursuant to a Confidentiality and Nondisclosure
Agreement.

10,  Have your attorneys employed an expert to act on your behalf in any manner pertaining to this
action? If so, state his or her name, address, phone number, occupation, profession and field of
specialization.

ANSWER: No.

16.  Please advise whether or not Petrotek hydrogeologic modeling assumes that fractures and other
geologic structures transmit water?

ANSWER:

For the reasons stated in detail in Powertech’s initial Answer, the Petrotek modeling does not
assume that fractures and other geologic structures will transmit water.

17. What assumptions were made in the Petrotek model regarding the ability of the thousands of
Dewey-Burdock site boreholes to transmit water vertically and/or horizontally?

ANSWER:

For the reasons stated in detail in Powertech’s initial Answer, the Petrotek model does not assume
the transport of water vertically and/or horizontally by the boreholes. Further, as described in the
initial Answer, this will be verified during development of the well field hydrogeologic data
packages, which will be submitted to NRC for review and verification/approval and submitted to
DENR prior to operating each well field.

18, What assumptions were made in the other Powertech (USA) hydrogeologic models regarding the
ability of the thousands of Dewey-Burdock site boreholes to transmit water vertically and/or
horizontally?

ANSWER:
Petrotek’s 2010 groundwater model presented in Appendix 6.2-A of the LSM permit application

i is a well field-scale model developed to evalnate well field balance and bleed, fiare during ISR
2 7/23/2013




Dated this 5&4& day of

“Nnar

BA_Yt s

RICHARD F. CLEM , JR.
Its: President
statE oF Colorade )

) SS.

County of A a ‘fZ;)A = )

RICHARD F. CLEMENT, JR., in his capacity as President of Powertech (USA)
Inc., being duly swomn, verifies the Responses contained in the foregoing
POWERTECH’S SUPPLEMENTAL ANSWERS TO BLACK HILLS WILD
HORSE SANCTUARY, SUSAN WATT, & ON HYDE’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUC ¥
DOCUMENTS, are true to the best of hjs kn 1€ and belieX,

=

RICHARD F. CLEN?(JR.
Subscribed and sworm t{o before me on g’,./ 4) 2013.

—

F@Qalaj b ){TL‘-UJM .

Notary Public
My commission expires: d’j ﬂéfo /i
Seal BARBARA HOU

(Seal) NOTARY PUBLSIE‘:ON

STATE OF COLORADO
FOR PURPOSES OF ALL OBJECTIONS: My cgg;:\sgv iD 20114071570

ION EXPIR
Bated 94'1 2 ; 01, ES 03/09/2016

BENNETT, MAIN & GUBBRUD, P.C.
Attorneys for Powertech (USA) Inc.

By /( ﬂ/ﬁl/?(,é Ao
Max Main S
618 State Street
Belle Fourche, SD 57717- 1489
(605) 892.2011




RECEIVED

SEP 11 2013
STATE OF SOUTH DAKOTA WATER RIGHTS
PROGRAM
BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF THE WATER . .
PERMIT APPLICATION NoOsS. 2685-2 Black Hills Wild Horse
2686 POWERTECH (USA) INC. Sanctuary, Susan Watt,
& Dayton Hyde’s

and Motion to Continue

IN THE MATTER OF THE 2012
GROUNDWATER DISCHARGE PLAN
APPLICATION SUBMITTED BY
PoweRTECH (USA), INC.

Black Hills Wild Horse Sanctuary, Susan Watt, and Dayton Hyde,
by and through their attorney, for the reasons discussed below
respectfully move the Board to continue the hearing on Powertech’s
Applications to appropriate water from the Inyan Kara formation
(Application 2686-2), the Madison formation (Application 2685-2) and a
Groundwater Discharge Plan until such time as Powertech has received
final approval from the Nuclear Regulatory Commission and the
Environmental Protection Agency.

A. Factual Summary

On or about February 25, 2009, Powertech (USA) (“Powertech”) filed
its application for a Nuclear Regulatory Commission Uranium Recovefy
License for its Proposed Dewey-Burdock In-Situ Leach Uranium Recovery

Facility in Custer and Fall River Counties, South Dakota. This




application was later withdrawn and a niew application was submitted-on
August 10, 2009. Several parties, including Dayton Hyde, petitioned to
intervene in that proceeding. Recently, the Atomic Safety and Licensing
Board! has admitted Dayton Hyde as a party and granted a hearing on
the adequacy of the presentation and analysis of baseline water quality,
aquifer confinement, artesian and horizontal flow that could impact
surrounding aquifers and surface waters; adequacy of the Inyan Kara
aquifer which makes the proposed operation inimical to public health
and safety; Powertech’s failure to describe faults and fractures between
aquifers through which groundwater can spread uranium, thorium,
radium 22 and 228, arsenic and other heavy metals; and an inadequate,
inaccurate and incomplete identification and protection of cultural and
historic resources. Thus Powertech’s application is still pending before
the United States Nuclear Regulatory Commission (“NRC”) and whether it

will obtain final approval is certainly very much up in the air.

| See Memorandum and Order of Atomic Safety and Licensing Board dated August 5,
2010.
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On April 22, 20092, Powertech also hled with the Environmentat
Protection Agency (“EPA”) an application to obtain an Underground
Injection Control Permit. A replacement application was filed on
February 5, 2010. On July 2, 2010, the DENR filed its comments
concerning the permit. In those comments, concern was expressed
about the incompleteness and inadequacy of Powertech’s application and
the need for additional information and testing including the drilling of
test holes. Again, the EPA has not ruled on that application.

On June 12, 2012, Powertech filed its initial applications for the
appropriation of water from the Inyan Kara and Madison formations.

On November 12, 2012, Ken Buhler issued his reports to the Chief
Engineer. Four days later on November 6, 2012, the Chief Engineer,
Garland Erbele, issued his recommendation of Approval for both
applications. The recommendations contain certain conditions and a
concluding note that “Powertech will be subject to compliance with all
other state of South Dakota and federal government regulations relating

to water use and insitu mining.” Significantly, the recommendation does

» On March 9, 2012, Powertech filed a Groundwater Discharge Plan Application for
discharges associated with the land application of treated wastewater. T he DENR
also recommended approval for that application with conditions. On January 13,
2013, the Secretary appointed the Water Management Board to conduct a hearing
and make a recommendation to him concerning the issuance of the permit. The
hearing on the Groundwater Discharge Plan Application has been consolidated with
the hearing on the applications to appropriate water.
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not contain a specific requirement that POwertech obtaima Sourceand
Byproduct Material License from the NRC, an aquifer exemption and
Underground Injection permit from the EPA, or a 404 Permit from the
Army Corps of Engineers. Given the fact that no in-situ mining operation
can commence until and unless the NRC issues its license and the EPA
makes a determination as to whether deep well injection will be
permitted, the interests of justice and judicial economy require that this
proceeding be continued until such time as Powertech actually obtains
the federal license and permits needed to operate this large scale in-situ
mine.

On or about November 8, 2012, the Chief Engineer advised
Powertech of its obligation to publish a notice of hearing at least once in
at least one official newspaper in each county where the water will be
diverted or used or where project works will be located. Public Notice
was thereafter given in November 2012.

B. Argument and Authorities

Hearings before the Water Management Board are conducted under
the provisions of SDCL Chapter 1-26. That statute also governs the
procedure required to be followed with regard to setting a date for

hearing.
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Wild Horse seeks a confinuance of this hearing on the grounds-and
for the reasons that since neither the NRC nor the EPA has issued their
final permits in this case, it is premature for the Board to proceed when
there are so many unanswered questions. The applications currently
pending before the NRC and the EPA are inextricably intertwined with
the applications currently pending before the Board. At the present
time, it is completely unknown if or when Powertech will obtain the
federal license and permits necessary to operate an in-situ recovery
operation, If either NRC or the EPA do not approve Powertech’s
applications, then this project cannot go forward and there is no need for
the Board to consider these applications.

For reasons that are not immediately apparent, the South Dakota
legislature adopted Senate Bill 158 during the 2011 legislative session.
The act was entitled “An Act to toll the Department of Environment and
Natural Resources administrative rules on underground injection control
Class III wells and in situ leach mining until the department obtains
primary enforcement authority of comparable federal programs.” A copy
of Senate Bill 158, as enrolled is attached as Exhibit A.

“[S|tatutes are presumed to have prospective application and may
be construed as retroactive only when such intention plainly appears.”

Ernest & Young v. SD Dept. of Revenue & Regulation, 2004 SD 122, 9 11,
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6589 N.W.2d 449 quoting Gasper v. Friedel, 450 N"W2d22
1990) (citing Arndt v. Hannum Trucking, 324 N.W.2d 680 (S.D. 1982)).

As the South Dakota Supreme Court has noted, “[tlhe principal
rationale for allowing prospective application is the reliance of parties on
the old rule of law.” Burgard v. Benedictine Living Communities, 2004 SD
58, 17, 680 N.W.2d 296.

When Powertech filed its applications before the EPA and the NRC,
South Dakota citizens were relying on the DENR to protect the public’s
interest. The DENR apparently did so by noting the deficiencies in
Powertech’s applications. Since that initial questioning, the DENR has
sat on the sidelines and no assurances have been given by the NRC that
the Department’s concerns will be addressed.

Having deferred regulatory authority over Class III injection wells
and in situ leach mining to the federal government, it seems at best
disingenuous to entertain this application before the federal government
has acted. In simpler terms, the Department has the cart before the
horse.

These federal agencies are primarily responsible for determining if
Powertech will be authorized to construct and operate an in-situ recovery
mine. The Board is being asked to shirk its regulatory authority by

holding hearings on an application that does not adequately address the
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full nature and extent of Powertech’s proposed operations, scquellte of
order of operations, the location of proposed wells and the method and
means being utilized to dispose of waste water. All of the questions
should be answered by the NRC and the EPA before permits should be
granted by this Board.

It is completely incomprehensible for the Chief Engineer to make
a recommendation for conditional approval when there are so many
unanswered questions. By proceeding in this manner, Powertech’s

actual operations avoid public scrutiny and only the DENR staff is left

to ensure that the health, safety and general welfare of the people are
not endangered, while those opposed to the application are left without
a voice. Surely that was not the legislature’s intent when it deferred
responsibility to this kind of project to federal authorities.

C. Conclusion

Powertech’s applications for the appropriation of water and ground
water discharge plan should be continued until such time as it has
actually received its operating license from the NRC and its injection
permits from the EPA. If the Board goes forward with this hearing and
ultimately decides to grant permits, it must expressly condition the
existence and validity of those permits on Powertech’s obtaining federal

approval by the NRC and the EPA. Failure to do so may allow Powertech
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to claim it has a constitutionally protected property interest in the
permit3. By issuing a permit even if there are conditions subsequent, the
voices of interveners’ will be silenced. Why the rush? It seems as if
Powertech’s interests are paramount to the public interest.

As a country we have come a long way from the view that “what is
good for General Motors is good for the USA”. By the same token, there
is no proof that what is good for Powertech is good for the citizens of the
State of South Dakota. Wild Horse respectfully urges the Board to
continue this matter and defer a decision as to what is in the public
interest until such time as the NRC and EPA have completed their
action.

Dated this 9t day of September, 2013.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

-

BY:

MICHAEL M. HICKEY
333 West Blvd., Suite 4
P.O. Box 2670

Rapid City, SD 57709
Phone: (605) 343-1040
mhickey@bangsmecullen.com
Attorneys for Black Hills
Wild Horse Sanctuary,
Dayton Hyde and Susan Watt

3 Matter of SDDS, Inc., 472 N.W.2d 502 (S.D. 1991).
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State of South Dakota

EIGHTY-SIXTH SESSION
LEGISLATIVE ASSEMBLY, 2011

02150681
SENATE BILL No. 158

Introduced by: Senators Rave, Brown, Gray, Hundstad, Olson (Russell), and Rampelberg and
Representatives Rausch, Cronin, Dennert, Gosch, Lust, Russell, and Verchio

1 FOR AN ACT ENTITLED, An Act to toll the Department of Environment and Natural

2 Resources administrative rules on underground injection control Class TII wells and in situ
3 leach mining until the department obtains primary enforcement authority of the comparable
4 federal programs.

5 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

6 Section 1. That chapter 34A-2 be amended by adding thereto a NEW SECTION to read as
7  follows:
8 The legal force and effect of the underground injection control Class III rules promulgated

9  under subdivision 34A-2-93(15) are tolled until the department obtains primary enforcement
10 authority forunderground inj ection control Class Il wells from the United States Environmental
11 Protection Agency. The insitu leach mining rules promulgated under subdivision 45-6B-81(1¢)
12 asthey relate to uranium are tolled until the department obtains agreement state status from the

13 United States Nuclear Regulatory Commission.

135 copies were printed on recycled paper by the South Dakota @ Insertions into existing statutes are indicated by underscores.

Legislative Research Council at a cost of $.075 per page. Deletions from existing statutes are indicated by overstriices.

EXHIBIT

A




An Act to toll the Department ol Frvironment-and-Netural Resources administrative rules on

underground injection control Class Il wells and

primary enforcement authority of the comparable federal programs.

e ——
I certify that the attached Act
originated in the

SENATE as Bill No. 158

Secretary of the Senate

e S

President of the Senate

Aftest:
Secretary of the Senate
Speaker of the House

Attest:
Chief Clerk

Senate Bilt No. _158
File No.
Chapter No.

in situ leach mining until the department obtains

Received at this Executive Office
this day of

3

20 M.

at

By

for the Governor

[— B e —

The attached Act is hereby
approved this day of
L,ADL20_

Governor

Office of the Secretary of State

Filed ,20
at oclock _ M.
Secretary of State
By

Asst. Secretary of State




RECEIVED

STATE OF SOUTH DAKOTA

WATER RIG-5
PROGRG

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE WATER
PERMIT APPLICATION Nos. 2685-2
2686 POWERTECH {USA) INC.

and Certificate of Service

IN THE MATTER OF THE 2012
GROUNDWATER DISCHARGE PLAN

APPLICATION SUBMITTED BY
POWERTECH (USA), INC,

The undersigned hereby certifies that he filed the original with

Eric Gronlund and served copies of the following:

1. Black Hills Wild Horse Sanctuary, Susan Watt, & Dayton Hyde’s
Motion to Disclose;

5 Black Hills Wild Horse Sanctuary, Susan Watt, & Dayton Hyde’s
Brief in Support of Motion to Disclose;

w

_ Affidavit of Michael M. Hickey in Support of Motion to Disclose;
and

4. Black Hills Wild Horse Sanctuary, Susan Watt, & Dayton Hyde’s
Motion to Continue.

upon the persons herein next designated, all on the date below shown:

Everett Hoyt Jeff Hallem
4422 Carriage Hills Drive Office of the Attorney General
Rapid City, SD 57702 1302 E. Hwy. 14, Suite 1

Pierre, SD 57501-8501



Max Main Diane Best
Bennett, Main & Gubbrud Office of the Attorney General
618 State Street 317 North Main Avenue
Belle Fourche, SD 57717-1489 Sioux Falls, SD 57104

Bruce Ellison
P.O. Box 2508
Rapid City, SD 57709-2508

and upon each of the persons shown on the attached full participation list,
including the Libraries, by depositing copies thereof in the United States
mail at Rapid City, South Dakota, postage prepaid, in envelopes addressed
to said addressees, which are the last addresses of the addressees known

to the subscriber.
Dated this 9th day of September, 2013.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MICHAEL M. HICKEY d
333 West Blvd., Suite 400
P.O. Box 2670

Rapid City, SD 57709
Phone: (605) 343-1040
mhickey@bangsmecullen.com
Attorneys for Black Hills
Wild Horse Sanctuary,
Dayton Hyde/Susan Watt
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v 1
IN THE MATTER OF THE WATER PERMIT APPLICATION Nos. 2685-2 2686 POWERTECH (USA) INc, And IN THE MATTER OF THE 2012 GROUNDWATER
DISCHARGE PLAN APPLICATION SUBMITTED BY POWERTECH (USA), INC.

Full Status Participants

Jillian Anawaty
2804 Willow Ave.
Rapid City, SD 57701-7240

Cindy Brunson
11122 Fort Igloo Rd.
Edgemont, SD 57735-7346

Brenda Gamache
2337 Wilson Ave.
Hot Springs, SD 57747-1123

Susan Henderson
11507 Hwy 471
Edgemont, SD 57735-7322

Marvin Kammerer
22198 Elk Vale Rd.
Rapid City, SD 57701-8408

Rodney Knudson
P.O. Box 25
Hulett, WY 82720-0025

Rebecca Lord
P.O. Box 952
Hill City, SD 57756-0952

Doris Mertz

Custer County Library
447 Crooks St., #4
Custer, SD 57730

Cheryl and Roger Rowe
7950 Dark Canyon Rd.
Rapid City, SD 57701-4766

Attn: Government Documents
Rapid City Public Library

610 Quincy St.

Rapid City, SD 57701

Angelia Baldwin
P.O. Box 191
Pierpont, SD 57468-0191

Ashley Cortney
Edgemont Public Library
P.O. A/ 412nd
Edgemont, SD 57735

Cindy Gillis
5022 7th Street, Suite 202
Rapid City, SD 57701

Lilias Jarding
P.O. Box 591
Rapid City, SD 57 709-0591

Sabrina King
917 Wood Ave.
Rapid City, SD 57701-0947

Gwen Kaneshiro &
William M C Ing

1446 Evanston Avenue
Hot Springs, SD 57747

Michelle May
Woksape Tipi-

Oglala Lakota College
P.O. Box 310

Kyle, SD 57752

Cindy Messenger

Hot Springs Public Library
2005 Library Dr.

Hot Springs, SD 57747

Rick Summerville
6509 Seminole Ln.
Rapid City, SD 57702-7088

Mark Boddicker
13850 Battle Creek
Hermosa, SD 57744

Richard Draeger
617 Saint Cloud
Rapid City, SD 57701

Gary E. Heckenlaible
P.O. Box 422
Rapid City, SD 57709-0422

Andy Johnson
610 Nellie Ln.
Spearfish, SD 57783-1 191

Frank J. Kloucek
20966 423 Avenue
Scotland, SD 57059

Rebecca Leas
6509 Seminole Ln.
Rapid City, SD 57702-7088

Dahl McLean
11853 Acorn Ridge Rd.
Spearfish, SD 57783-3307

Gena Parkhurst
P.O. Box 1914
Rapid City, SD 57709-1914

Douglas Uptain
3213 W. Main, #112
Rapid City, SD 57702-2314




