STATE OF SOUTH DAKOTA
COUNTY OF PENNINGTON

)
)
)

IN CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT

IN RE FINAL DECISION OF BOARD
OF MINERALS AND
ENVIRONMENT OF SOUTH
DAKOTA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOURCES TRANSFERRING
EXPLORATION NOTICE OF INTENT
EXNI-427 FROM MINERAL
MOUNTAIN RESOURCES LTD. TO
MINERAL MOUNTAIN RESOURCES
(SD) INC.
A. GAY KINGMAN, STEVEN C.
EMERY, AND ROBIN L. ZEPHIER,
Plaintiffs-Appellants,
-vsMINERAL MOUNTAIN RESOURCES
LTD., and MINERAL MOUNTAIN
RESOURCES (SD), INC.,
Defendants-Appellees

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

51CIV18-000304
DENR’S REPLY TO APPELLANTS’
RESPONSE TO MOTIONS TO
DISMISS

The South Dakota Department of Environment and Natural Resources
(“Department”), through the undersigned, hereby files this reply to Appellants’
response to the motions to dismiss filed in the above captioned matter by the
Department and by Mineral Mountain Resources (SD), Incorporated.
ISSUE(S)
A. THE ACTION BELOW WAS NOT A CONTESTED CASE
Appellants conclude that the action by the Board of Minerals and
Environment (“Board”) below was a contested case within the meaning of SDCL 1-
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26-1(2) and 1-26-27. Appellants’ conclusion is incorrect. The action taken by the
Board below was not a contested case within the meaning of SDCL ch. 1-26.
SDCL 1-26-1(2) defines a “contested case” as a proceeding “in which the legal
rights, duties, or privileges of a party are required by law to be determined by an
agency after an opportunity for hearing…” SDCL 1-26-27 further states that “when
the grant, denial, or renewal of a license is required to be proceeded by notice and
an opportunity for hearing, or an applicant, a party or an agency requests a
hearing, the provisions of this chapter concerning contested cases apply.”
Appellants contend that the transfer of the Exploration Notice of Intent
(EXNI) to Mineral Mtn. Resources was preceded by “opportunity for hearing” and
therefore should be considered a contested case under the definition contained in
SDCL 1-26-1(2). Appellants’ Response p. 4. SDCL 45-6C-54 required Mineral
Mountain Resources to publish its application for a transfer of the EXNI. The plain
language of this statute does not confer an opportunity for a hearing upon any
party. 1 The Department issued a public notice of hearing regarding the transfer of

SDCL 45-6C-54. Publication of application for a transfer of notice of intent. The
applicant shall cause notice of the filing of his application for a transfer to be
published in a newspaper of general circulation in the locality of the proposed
exploration operation within ten days after the application of transfer is received by
the department. Such notice shall contain the identity and address of the first
operator and resident agent and successor operator and resident agent, a brief
description of the type of mineral exploration to be conducted, the legal description
of the land to be explored, the approximate date upon which the operation will
commence and location where additional information about the proposed
exploration operation may be obtained. Proof of such publication, such as an
affidavit of publication, shall be provided to the department and become a part of
the transfer application.
1

2
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the EXNI to Mineral Mountain Resources, (SD) Inc. Administrative Record,
Attachment 1 bates 003. Nowhere does that document indicate that a contested
hearing was to be held. Notices of hearing for contested actions are required by
SDCL 1-26-17 to contain specific items, many of which cannot be found in the
Department’s published notice. None of the statutes found within SDCL ch. 45-6C
provide an opportunity for a contested hearing regarding either an EXNI, or the
transfer of that EXNI to a successor operator. While a proceeding was held before
the Board (SDCL 45-6C-53 requires the Board to approve EXNI transfer
applications), it was not a contested hearing as contemplated by SDCL 1-26-1(2). 2
Appellants argue that the state Supreme Court’s decision in In re South
Dakota Real Estate Commission, 484 N.W.2d 123 (S.D. 1992), is distinguishable
from this matter because Appellants allege the Board requested and conducted a
hearing. Appellants’ Response p. 5. The Board did not request or conduct a
contested case hearing as contemplated by SDCL ch. 1-26. The Department gave
the public notice that the Board would be considering the EXNI transfer request.
Administrative Record, Attachment 1 bates 003. It is clear from the notice that no
contested proceeding was contemplated or requested by the Department. Further,
the Board did not request a contested case hearing be held regarding the transfer.
Appeals of administrative decisions are to be decided entirely on the record before
the administrative agency. SDCL 1-26-35. Appellants aver that “on information
and belief, the Pennington County State’s Attorney” requested a hearing be held on
Mineral Mountain Resources’ EXNI transfer application. Appellants’ Response to
Motions to Dismiss p. 2. Appellants also cite to numerous documents in their
response that cannot be considered contents of the record of a contested case as
enumerated by SDCL 1-26-21. The Department objects to these documents or
averments being considered on appeal before the Circuit Court.
2

3
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As occurred in In re S.D. Real Estate Com’n, the statues controlling EXNI transfers
do not contemplate contested case proceedings, and neither the Board nor the
Department requested a contested hearing.
Finally, Appellants argue that the transfer of the EXNI to Mineral Mountain
Resources, (SD) Inc. was a license as that term is defined by SDCL 1-26-1(4).
Whether the Board’s approval of the transfer should be considered a “license” is not
determinative of whether the proceeding before the Board was a contested case
proceeding. Assuming for the sake of argument that the transfer of the EXNI
should properly be considered a “license” under SDCL 1-26-27, the determinative
factors remain whether the statutory scheme called for notice and an opportunity
for hearing, or whether a hearing had been requested by a party. In this matter,
neither factor is met.
B. APPELLANTS ARE NOT AGGRIEVED PARTIES
Appellants assert they are aggrieved parties because they are “residents of
Rapid City, South Dakota[;]” they hold the Black Hills sacred, they are interested in
protecting the land and natural resources, and they believe mineral exploration will
pollute the natural resources and “adversely affect the flow of water in Rapid
Creek....” Appellants’ Response p. 6-7. These are not individual and personalized
injuries distinct from those a person might suffer “common in nature to a similar
grievance suffered by all or many other electors or taxpayers.” Barnum v. Ewing,
220 N.W. 135, 138 (S.D. 1928). As such, Appellants are not aggrieved parties.
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Appellants argue that Barnum is no longer valid law. Appellants’ Response
p. 8. Appellants cite to Application of Northern States Power Co., 328 N.W.2d 852,
855 (S.D. 1983), to support this proposition. There the state Supreme Court
indicated that it was not going to apply federal standing law to the concept of an
aggrieved party under SDCL 1-26-30. Id. The Supreme Court has recognized that
to establish aggrieved party status in appeals under other statutes outside of SDCL
ch. 1-26, a person must satisfy the three elements of federal standing law discussed
in Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 2136, 119
L.Ed.2d 351 (1992)(Lujan II). Cable v. Union County Board of Commissioners, 2009
S.D. 59, ¶ 21, 769 N.W.2d 817, 825 (citing Benson v. State, 2006 S.D. 8, ¶ 22, 710
N.W.2d 131, 141). The Department agrees that the Supreme Court has indicated
that federal standing law is not to be applied to determine aggrieved party status
under SDCL 1-26-30. However, even in Northern States Power the Supreme Court
cites numerous times to Barnum as support for its determination of aggrieved party
status. 328 N.W.2d at 855. Appellants’ are mistaken to conclude that Barnum is no
longer valid.
C. THERE IS NO FINAL DECISION
SDCL 1-26-25 defines a “final decision” for purposes of the Administrative
Procedures Act (SDCL ch. 1-26). A final decision is clearly defined as requiring the
public body to “affirm, modify, or nullify an action previously taken or may direct
the taking of new action within the scope of the notice of hearing.” SDCL 1-26-25.
SDCL 1-26-16 requires the issuance of a notice of hearing for a contested case
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proceeding, and SDCL 1-26-17 enumerates the required contents of that notice.
There was no notice of contested hearing issued in this matter, and no action taken
by the Board consistent with the scope of a notice of contested hearing. Further,
SDCL 1-26-25 requires entry of written findings of fact and conclusions of law as
part of any final decision. There were no findings of fact or conclusions of law
entered regarding the EXNI transfer. There is no “final decision” for Appellants to
appeal from as that term is statutorily defined.
CONCLUSION
Based upon the above, and the arguments and authorities contained in the
Department’s initial motion, the South Dakota Department of Environment and
Natural Resources respectfully requests the Court enter its order dismissing
Appellants’ appeal with prejudice.
Dated this 7th day of May, 2018.
Respectfully Submitted
/s/ Steven R. Blair
Steven R. Blair
Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501
Telephone: (605) 773-3215
Email: steven.blair@state.sd.us
Counsel for Dept. of Env. & Nat. Resources
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of DENR’S
REPLY TO APPELLANTS’ RESPONSE TO MOTIONS TO DISMISS was filed
electronically by the undersigned through the Odyssey File & Serve system with the
above captioned court which caused said documents to be served by electronic
means upon:
Steven J. Gunn,
P.O. Box 16084
St. Louis, MO 63105
(314) 920-9129
sjgunn@wulaw.wustl.edu

Max Main
Dwight A. Gubbrud
Bennet, Main, Gubbrud, & Willert, P.C.
618 State Street
Belle Fourche, SD 57717
(605) 892-2011
max@bellelaw.com
dwight@bellelaw.com

and
Mark C. Van Norman
1731 Harmony Heights # 305
Rapid City, SD 57702
(202) 641-7596
mcvnconsulting@gmail.com

Attorneys for Mineral Mountain
Resources LTD., and Mineral Mountain
Resources (SD), Inc.

Attorneys for Plaintiff-Appellants
on this 7th day of May, 2018.
Respectfully Submitted
/s/ Steven R. Blair
Steven R. Blair
Assistant Attorney General
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