STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
BOARD OF MINERALS AND ENVIRONMENT

IN THE MATTER OF THE APPLICATION OF POWERTECH’S
POWERTECH (USA) INC. FOR A LARGE MOTION TO ALLOW NARRATIVE
SCALE MINING PERMIT (Dewey-Burdock TESTIMONY

Project) (designated Permit No. 480).

Powertech (USA) Inc. (“Powertech”) hereby moves Hearing Chair Rex Hagg for
entry of an order allowing testimony in narrative form during the hearing in this matter.
This motion is made on the grounds and for the reasons set forth below.

SDCL 1-26-19(1) states that in agency contested cases, “[t]he rules of evidence as
applied under statutory provisions and in the trial of civil cases in the circuit courts of this
state . . . shall be followed.” Rule 611(a) of the South Dakota Rules of Evidence
provides:

The court shall exercise reasonable control over the mode and order
of interrogating witnesses and presenting evidence so as to:
(I)  Make the interrogation and presentation effective for the
ascertainment of the truth;
(2)  Avoid needless consumption of time; and

(3)  Protect witnesses from harassment or undue embarrassment.
SDCL 19-14-18.

South Dakota Rule of Evidence 611(a) is almost identical to Rule 611(a) of the
Federal Rules of Evidence, which states:

(a) Control by the Court; Purposes. The court should exercise reasonable
control over the mode and order of examining witnesses and presenting
evidence so as to:

(I)  make those procedures effective for determining the truth;

(2) avoid wasting time; and

(3) protect witnesses from harassment or undue embarrassment.
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In United States v. Pless, 982 F.2d 1118 (7th Cir. 1992), the court applied Fed.R.Evid.
611(a) to the issue of whether or not it was proper to allow testimony in narrative form.
The court held:
On such evidentiary matters we give special deference to the

trial court, reversing the district judge’s decision to admit testimony

only where there has been a clear abuse of discretion (United States

v. Allen, 930 F.2d 1270, 1273 (7th Cir. 1991) ). That is not at all the

case here: Fed.R.Evid. 611(a) provides district judges with authority

to allow testimony in narrative form rather than as answers to

specific questions (see 3 Jack Weinstein and Margaret Berger,

Weinstein's Evidence § 611[01], at 611-19-611-20 (1991)), and we

ourselves have said that “[t]here is . . . nothing particularly unusual,

or incorrect, in a procedure of letting a witness relate pertinent

information in a narrative form as long as it stays within the bounds

of pertinency and materiality” (United States v. Garcia, 625 F.2d

162, 169 (7th Cir. 1980)). Indeed, both Weinstein’s Evidence and

Garcia suggest that the narrative may well be the preferable form in

some respects.
Pless at 1123.

In In re Air Crash Disaster at Stapleton Int’l., Denver, Colorado, on November
15, 1987, 720 F.Supp.1493 (D. Colo. 1989), the court also applied Fed.R.Evid. 611(a) to
allow narrative testimony of deposition summaries to be used, and noted that due to “the
efficient application of summary testimony techniques, and elongated trial days, a trial
estimated to extend over a six week period was completed in less than three weeks.” In
re Air Crash Disaster at Stapleton Int’l. Airport at 1504 (footnote omitted).

The hearing in the instant matter is scheduled for two weeks, and the parties have
identified numerous expert and lay witnesses. Allowing testimony in narrative form will
be efficient and will avoid needless consumption of time, and will still be effective for the
ascertainment of the truth.
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Dated this Q day of September, 2013.

BENNETT, MAIN & GUBBRUD, P.C.
Attorneys for Powertech

-

By M
Max Main

618 State Street
Belle Fourche, SD 57717-1489
(605) 892.2011



RECE|vgp

SEP 09y
STATE OF SOUTH DAKOTA ”WLS&M!MNG PR
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES OGRAM
BOARD OF MINERALS AND ENVIRONMENT

IN THE MATTER OF THE APPLICATION OF POWERTECH’S
POWERTECH (USA) INC. FOR A LARGE MOTION IN LIMINE
SCALE MINING PERMIT (Dewey-Burdock

Project) (designated Permit No. 480).

Various parties have identified legislative committee hearing records, city council
meeting records, printouts from advocacy web sites, newspaper articles, and records,
reports, statements, or data compilations of nonpublic entities as potential exhibits. If
such documents are offered to prove the truth of any matter asserted therein, they are
inadmissible hearsay and should be excluded. SDCL §§19-16-1 and 4.

In addition, the documents raise authentication and relevancy issues that will need
to be addressed, depending on which of the documents are actually offered into evidence.
SDCL 19-17-1 and SDCL ]9-12-2.

Dated this (2) day of September, 2013.

BENNETT, MAIN & GUBBRUD, P.C.
Attorneys for Powertech

-~

By MMA&LM.
Max Main

618 State Street
Belle Fourche, SD 57717-1489
(605) 892.2011
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STATE OF SOUTH DAKOTA MINERALS g o -

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES "0z,
BOARD OF MINERALS AND ENVIRONMENT

IN THE MATTER OF THE APPLICATION OF

POWERTECH (USA) INC. FOR A LARGE CERTIFICATE OF SERVICE
SCALE MINING PERMIT (Dewey-Burdock

Project) (designated Permit No. 480).

I, MAX MAIN, as ¢pge of the attorneys for Powertech (USA) Inc., do hereby
certify that on the __( 'Q&gday of September, 2013, I caused the original of the
following documents:

1. POWERTECH’S MOTION TO ALLOW NARRATIVE TESTIMONY;
2. POWERTECH’S MOTION IN LIMINE; and
3. CERTIFICATE OF SERVICE,

to be filed with: Mike Cepak
Minerals & Mining Program - DENR
Foss Building
523 E. Capitol Ave.
Pierre, SD 57501-3182

and full, true and complete copies of said documents to be served upon the following
named persons at their last known mailing addresses, as follows:

STEVEN R BLAIR
ASSISTANT ATTORNEY GENERAL
MICKELSON CRIMINAL JUSTICE

RICHARD M WILLIAMS
ASSISTANT ATTORNEY GENERAL
MICKELSON CRIMINAL JUSTICE CENTER

CENTER
1302 E. HIGHWAY 14 SUITE 1 e | DRk
PIERRE SD 57501

JILLIAN ANAWATY JERRI BAKER

2804 WILLOW AVE 705 N RIVER ST

RAPID CITY SD 57701-7240 HOT SPRINGS SD 57747-1412



CINDY BRUNSON
11122 FORT IGLOO RD
EDGEMONT SD 57735-7346

KAREN ELLISON
8265 DARK CANYON RD
RAPID CITY SD 57702-4769

GARDNER GRAY
PO BOX 153
PRINGLE SD 57773-0153

GARY HECKENLAIBLE
PO BOX 422
RAPID CITY SD 57709-0422

DAYTON O HYDE
PO BOX 932
HOT SPRINGS SD 57747-0932

MARVIN KAMMERER
22198 ELK VALE RD
RAPID CITY SD 57701-8408

RODNEY KNUDSON
PO BOX 25
HULETT WY 82720-0025

BRUCE ELLISON AMNNG PRy
CLEAN WATER ALLIANCE
PO BOX 2508

RAPID CITY SD 57709-2508

MARY GOULET
338 SSTH ST
HOT SPRINGS SD 57747-2302

EDWARD F HARVEY
1545 ALBANY AVE
HOT SPRINGS SD 57747-2216

SUSAN R HENDERSON
11507 HWY 471
EDGEMONT SD 57735-7322

LILIAS JARDING
PO BOX 591
RAPID CITY SD 57709-0591

SABRINA KING
917 WOOD AVE
RAPID CITY SD 57701-0947

SYLVIA LAMBERT
PO BOX 78
INTERIOR SD 57750-0078



KARLA LARIVE
839 ALMOND ST
HOT SPRINGS SD 57747-1301

ROBERT LEE
338 SSTH ST
HOT SPRINGS SD 57747-2302

GENA PARKHURST
PO BOX 1914
RAPID CITY SD 57709-1914

ROGER ROWE
7950 DARK CANYON RD
RAPID CITY SD 57701-4766

DOUGLAS C UPTAIN
3213 W MAIN #112
RAPID CITY SD 57702-2314

MICHAEL M HICKEY

WILD HORSE SANCTUARY
BANGS, MCCULLEN LAW FIRM
PO BOX 2670

RAPID CITY SD 57709-2670

ATTN: ASHLEY CORTNEY
EDGEMONT PUBLIC LIBRARY
P.0.BOX A/4122ND
EDGEMONT, SD 57735
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SEP g g 2013

WNERALS am
MNGPROGRAM

REBECCA R LEAS

6509 SEMINOLE LN

RAPID CITY SD 57702-7088

DAHL MC LEAN
11853 ACORN RIDGE RD
SPEARFISH SD 57783-3307

CHERYL ROWE
7950 DARK CANYON RD
RAPID CITY SD 57701-4766

RICK V SUMMERVILLE
6509 SEMINOLE LN
RAPID CITY SD 57702-7088

SUSAN W WATT
PO BOX 790
HOT SPRINGS SD 57747-0790

ATTN: MICHELLE MAY
WOKSAPE TIPI

OGLALA LAKOTA COLLEGE
P. 0. BOX 310

KYLE, SD 57752

ATTN: JASON WALKER
RAPID CITY PUBLIC LIBRARY
610 QUINCY STREET

RAPID CITY, SD 57701
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MNERALs & MINING PR OGRAM
ATTN: CINDY MESSENGER ATTN: DORIS ANN MERTZ
HOT SPRINGS PUBLIC LIBRARY CUSTER COUNTY LIBRARY
2005 LIBRARY DRIVE 447 CROOKS ST., STE. 4
HOT SPRINGS, SD 57747 CUSTER, SD 57730
REX HAGG, Hearing Chair CHIEF DEPUTY ATTORNEY GENERAL
Whiting, Hagg, Hagg, Dorsey & Hagg CHARLES McGUIGAN
PO BOX 8008 1302 E. HWY. 14, SUITE 1
RAPID CITY, SD 57709-8008 PIERRE, SD 57501-8501

by depositing the same in the United States Mail in Belle Fourche, South Dakota with
first class postage thereon fully prepaid, in envelopes addressed as above.

UA

MAX MAIN






