














Kent, 
 
Please accept this electronic version of SDDP’s petition as an interested party to support all the 
recommendations in the General Permit CAFO hearing to reissue the General Permit with one exception. 
SDDP would desire to take exception to by initiating this petition to contest the proposed change on item 
e, page 26:  SDDP understands that we would have the right to be present at the hearing to discuss this 
point. 
 
 
1. The South Dakota Dairy Producers on behalf of their members has interest in this matter as it pertains 
to any member that is required to obtain a CAFO General Permit. 

2. The recommendation of the DENR is: 

Item e, page 26; If shrubs and small trees with a mature height of less than 25 feet are planted near a 
manure containment system, they shall be a minimum of 25 feet from the toe of the exterior berm of a 
holding pond or the foundation of a manure containment system. If trees with a mature height of greater 
than 25 feet are planted near a manure containment system, they shall be at least 50 feet from the toe of 
the exterior berm of a holding pond or the foundation of a manure containment system. Any volunteer 
trees and shrubs should be removed from the above boundaries depending on the species.  

3.SDDP believes from real situations and logic that the proposed change would cause the trees to be 
ineffective in their designed purpose of dispersing  odors. The  proposed 50 foot setback from the toe of 
the exterior berm would cause some trees to be over 175 feet away and below the height of the berm due 
to distance suggested from the toe. SDDP will present information from Int’l Society of Arboriculturalist 
page 152 ( height as a predictor of root spread) that that information is only effective in an urban setting. 
Dr Ball –SDSU Forestry statements do not agree with the 50ft from the outside of the toe scenario. Trees 
could be closer and a tree could be measured from the inside of the berm providing odor mitigation of 
what the intended purpose is for. He believes only hair like roots would be at a greater distance and 
therefore would allow trees to be closer. 
SDDP believes trees could be planted 25- 50 feet(depending on the type of tree) out from the inside of the 
berm to allow effective dispersion of odor. Roots would not penetrate the berm compromising its 
integrity. 

4. The legal authority and jurisdiction for this hearing was noticed by DENR under the General Permit for 
CAFO’s. 

5.  Statutes referenced to in the notice. SDCL 34A-2-93, SDCL 1-26-17, SDCL1-26-27 

6.  Roger Scheibe, Executive Director, South Dakota Dairy Producers, Box 31, Brookings, SD 
57006   sddairyproducers@gmail.com on behalf of its membership. 
 
 
Roger Scheibe 
South Dakota Dairy Producers 
PO Box 31 
Brookings, SD 57006 
email:sddairyproducers@gmail.com 
phone: 605.692.1775 
cell: 605.281.0629 

             Preserving and Enhancing a Sustainable Dairy Environment in South Dakota 
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Petition to Intervene in the Contested Case 

Regarding Proposed Major Modification and Renewal 

of the South Dakota CAFO General Permit 

Submission Deadline: November 20, 2015 

The following individual(s) is filing this Petition to Intervene in accordance with SDCL 
Section 74:50:02:05 in the contested case regarding the proposed major modification 
and renewal of the South Dakota General Permit for concentrated animal feeding 
operations (CAFO General Permit): 

  

    __David and Lisa Nehring (Petitioners)________________________________ 

    Name 

At:  27551 452nd Ave., Parker, SD 57053_________________________________  

  Address 

According to SDCL 74:50:02:05, the request to intervene must also conform to 
contested case petitions as described in SDCL 74:50:02:02 as follows: 

(1)  A statement of the petitioner's interest in the involved matter. 

(2)  A statement of the recommendation contested, if any, and the relief and 
decision requested from the board. 

(3)  A statement alleging the relevant facts and issues known to the petitioner, 
upon which the petitioner bases the contest or request to the board; 

(4)  A statement of the legal authority and jurisdiction under which the hearing 
would be held, if known; 

(5)  A reference to the particular statutes and rules involved, if known; and 

(6)  The signature of the petitioner or the petitioner's attorney. 

Statement of Petitioner's Interest 

The Petitioner(s) (David and Lisa Nehring) has interest in the regulation of concentrated 
animal feeding operations and the protection of public health and the environment. The 
Petitioner(s) (David and Lisa Nehring) has participated in the informal and formal public 



comment period relevant to the proposed General Permit by submitting public comment 
and/or attending public meetings. As stated in our various public comments, the 
Petitioner(s) is concerned about the preservation of water quality in surface waters of 
South Dakota and the ability of the proposed General Permit to adequately regulate 
large-scale animal feeding operations. 

Statement of Relevant Facts and Issues 

The issues of concern for the Petitioner(s) (David and Lisa Nehring) related to the 
proposed CAFO General Permit have been provided in both the informal and formal 
public comments submitted to the DENR. A summary of those concerns include, but are 
not limited to the following: 

1.      Proper handling of manure and wastewater generated at CAFOs including the design 
requirements for earthen and plastic liners, leakage and seepage from waste facilities,   

2.      Proper disposal of manure and wastewater generated at CAFOs including the restrictions 
to tiled lands, 100 year floodplain, saturated or snow covered lands. 

3.      Transparency of operations including improved recordkeeping, annual reporting, and 
public access to documents, including an online searchable database. 

4.      Public and individual access to contested case procedures to be the same whether the 
General Permit is used as a state operating permit or a federal discharge permit. 

5.      Assurance and documentation that best management practices are able to adequately 
protect public health and the environment with respect to the collection, storage, 
transportation, and disposal of manure and wastewater generated by CAFOs. 

6.      Contamination of groundwater in areas where manure and wastewater are applied to 
agricultural lands. 

7.      Contents of manure management plans and the accountability that those plans are 
comprehensive and implemented properly. 

8.      Air pollution from CAFOs that pose a threat to public health and the environment, as 
well as the health of other livestock. 

9.      Permit fees and violation penalties are not proportional to the size of the CAFO. 

10.  Response time of the SD-DENR to public complaints regarding CAFOs. 

Relief Requested 

The petitioner(s) request relief in the following issues related to protecting public health 
and the environment: 



1. Rescind CAFO zoning modifications made in the Turner County in 2015 in the zone 
five miles radius from the City of Parker.  
2. In the absence of rescinding said zoning modifications, an immediate water purity 
study, characterized by best environmental impact practices, is to be commissioned and 
conducted entailing water sampling above, beside and below the site of said CAFO with 
results to be compared to a similar study after the installation of said CAFO. Evidence of 
change in water purity is to be followed by strict sanctions on the owners and operators 
of said CAFO until previous levels of water purity to be restored. 

3. In addition, air quality and entomology studies, again characterized by best 
environmental impact practices, is to be commissioned and conducted entailing air and 
entomology sampling at locations surrounding the site of said CAFO with results to be 
compared to a similar study after the installation of said CAFO. Evidence of change in 
air purity or entomological characteristics are to be followed by strict sanctions on the 
owners and operators of said CAFO until previous air purity and entomological 
characteristics to be restored. 

4. Finally land value impact study for homes, farms and acreages in the zone five mile 
radius to the site of the proposed CAFO is to be commissioned and conducted looking 
at adverse impact on land values in said region, caused by direct and indirect (e.g. 
crime rate) impacts of the operating of said CAFO. Results are to be published in a 
public forum following completion of study, but to be released no later than the initiation 
of construction of said CAFO. 

  

Signatures of the Petitioner(s) 

  

____//original signed//____________________        _____20 November 2015________ 

David E. Nehring      Date 

  

____//original signed//____________________        _____20 November 2015________ 

Lisa M. Nehring      Date 

  
 



Petition to Intervene in the Contested Case 
Regarding Proposed Major Modification and Renewal 

of the South Dakota CAFO General Permit 
 

Submitted on November 20, 2015 
 
Dakota Rural Action (DRA) and Don Kelley are filing this Petition to Intervene in accordance 
with ARSD Section 74:50:02:05 in the contested case regarding the proposed major modification 
and renewal of the South Dakota General Permit for concentrated animal feeding operations 
(CAFO General Permit). 
 
According to ARSD 74:50:02:05, the request to intervene must also conform to contested case 
petitions as described in ARSD 74:50:02:02 as follows: 
 

(1)  A statement of the petitioner's interest in the involved matter. 
(2)  A statement of the recommendation contested, if any, and the relief and decision 
requested from the board. 
(3)  A statement alleging the relevant facts and issues known to the petitioner, upon 
which the petitioner bases the contest or request to the board; 
(4)  A statement of the legal authority and jurisdiction under which the hearing would be 
held, if known; 
(5)  A reference to the particular statutes and rules involved, if known; and 
(6)  The signature of the petitioner or the petitioner's attorney. 

 
Statement of Petitioner’s Interest 

DRA has an interest in the regulation of concentrated animal feeding operations and the 
protection of public health and the environment. DRA is a 28­​year old membership ​based family 
agriculture and conservation group that organizes South Dakotans to protect our family farmers 
and ranchers, natural resources, and unique way of life. Its mission is to build grassroots 
leadership through community organizing by giving people a strong voice in decisions affecting 
their quality of life. DRA organizes around issues statewide and has five community​ based 
chapters located in rural communities throughout eastern, north central, and western South 
Dakota. 
 
Don Kelley, is a concerned citizen and advocate of agriculture, renewable energy, and land 
stewardship with serious public health concerns from impacts related to CAFO developments in 
South Dakota. 
 
The Petitioners have participated in the informal and formal public comment period relevant to 
the proposed General Permit by submitting public comment, along with the Socially Responsible 
Agriculture Project (SRAP) and the South Dakota Farmer’s Union (SDFU), and attending public 
meetings. As stated in our various public comments, the Petitioners are concerned about the 



preservation of water quality in surface waters of South Dakota and the ability of the proposed 
General Permit to adequately regulate large­scale animal feeding operations. 
 

 

 

 

Statement of Relevant Facts and Issues 
The issues of concern for the Petitioner related to the proposed CAFO General Permit have been 
provided in both the informal and formal public comments submitted to the DENR by DRA, 
SRAP and SDFU.  A summary of those concerns include, but are not limited to the following:  

1. Proper handling of manure and wastewater generated at CAFOs including the design 
requirements for earthen and plastic liners, leakage and seepage from waste facilities,   

2. Proper disposal of manure and wastewater generated at CAFOs including the 
restrictions to tiled lands, 100 year floodplain, saturated or snow covered lands. 
3. Transparency of operations including improved recordkeeping, annual reporting, and 
public access to documents, including an online searchable database. 
4. Public and individual access to contested case procedures to be the same whether the 
General Permit is used as a state operating permit or a federal discharge permit. 
5. Assurance and documentation that best management practices are able to adequately 
protect public health and the environment with respect to the collection, storage, 
transportation, and disposal of manure and wastewater generated by CAFOs. 
6. Contamination of groundwater in areas where manure and wastewater are applied to 
agricultural lands. 
7. Contents of manure management plans and the accountability that those plans are 
comprehensive and implemented properly. 
8. Air pollution from CAFOs that pose a threat to public health and the environment, as 
well as the health of other livestock. 
9. Permit fees and violation penalties are not proportional to the size of the CAFO. 
10. Response time of the SD­DENR to public complaints regarding CAFOs. 

 
 

Relief Requested 
The Petitioner requests relief by the Board to modify the terms of the proposed CAFO General 
Permit to address the issues noted above, among other terms of the permit relating to protecting 
public health and the environment.   
 
 



 
Signatures of the Petitioner 

 

 

__________________________________ _____​_November 20, 2015_​_ 
Frank James, Director of Dakota Rural Action Date 
 
 

Don Kelley 
__________________________________ _____​_November 20, 2015_​_ 
Don Kelly, Concerned Citizen and Advocate Date 



Petition to Intervene in the Contested Case 
Regarding Proposed Major Modification and Renewal 

of the South Dakota CAFO General Permit 
Submission Deadline: November 20, 2015 

The following individual(s) is filing this Petition to Intervene in accordance with SDCL Section 
74:50:02:05 in the contested case regarding the proposed major modification and renewal of the South 
Dakota General Permit for concentrated animal feeding operations (CAFO General Permit): 

   George Bogenschutz  

According to SDCL 74:50:02:05, the request to intervene must also conform to contested case petitions as 
described in SDCL 74:50:02:02 as follows: 

(1)  A statement of the petitioner's interest in the involved matter. 
(2)  A statement of the recommendation contested, if any, and the relief and decision requested from the 
board. 
(3)  A statement alleging the relevant facts and issues known to the petitioner, upon which the petitioner 
bases the contest or request to the board; 
(4)  A statement of the legal authority and jurisdiction under which the hearing would be held, if known; 
(5)  A reference to the particular statutes and rules involved, if known; and 
(6)  The signature of the petitioner or the petitioner's attorney. 

Statement of Petitioner's Interest 

The Petitioner(s) has interest in the regulation of concentrated animal feeding operations and the 
protection of public health and the environment. The Petitioner(s) has participated in the informal and 
formal public comment period relevant to the proposed General Permit by submitting public comment 
and attending public meetings. As stated in our various public comments, the Petitioner(s) is concerned 
about the preservation of water quality in surface waters of South Dakota and the ability of the proposed 
General Permit to adequately regulate large-scale animal feeding operations. 

Statement of Relevant Facts and Issues 

The issues of concern for the Petitioner(s) related to the proposed CAFO General Permit have been 
provided in both the informal and formal public comments submitted to the DENR. A summary of those 
concerns include, but are not limited to the following:  

1. Proper handling of manure and wastewater generated at CAFOs including the design 
requirements for earthen and plastic liners, leakage and seepage from waste facilities,   

2. Proper disposal of manure and wastewater generated at CAFOs including the restrictions to tiled 
lands, 100 year floodplain, saturated or snow covered lands. 

3. Transparency of operations including improved recordkeeping, annual reporting, and public 
access to documents, including an online searchable database. 

4. Public and individual access to contested case procedures to be the same whether the General 
Permit is used as a state operating permit or a federal discharge permit. 

5. Assurance and documentation that best management practices are able to adequately protect 
public health and the environment with respect to the collection, storage, transportation, and 
disposal of manure and wastewater generated by CAFOs. 



6. Contamination of groundwater in areas where manure and wastewater are applied to agricultural 
lands. 

7. Contents of manure management plans and the accountability that those plans are comprehensive 
and implemented properly. 

8. Air pollution from CAFOs that pose a threat to public health and the environment, as well as the 
health of other livestock. 

9. Permit fees and violation penalties are not proportional to the size of the CAFO. 
10. Response time of the SD-DENR to public complaints regarding CAFOs. 

Relief Requested 

The petitioner(s) request relief in the following issues related to protecting public health and the 
environment: 

1. 
2. 
3. 
4. 
   

Signatures of the Petitioner(s) 

  George Bogenschutz, Nunda, SD   Nov 19, 2015 
 



Petition to Intervene in the Contested Case 

Regarding Proposed Major Modification and Renewal 

of the South Dakota CAFO General Permit 

Submission Deadline: November 20, 2015 

The following individual(s) is filing this Petition to Intervene in accordance with SDCL 
Section 74:50:02:05 in the contested case regarding the proposed major modification 
and renewal of the South Dakota General Permit for concentrated animal feeding 
operations (CAFO General Permit):  Meghann Jarchow, 2523 Princeton Ave., 
Vermillion, SD  57069; 605-659-1889. 

According to SDCL 74:50:02:05, the request to intervene must also conform to 
contested case petitions as described in SDCL 74:50:02:02 as follows: 

(1)  A statement of the petitioner's interest in the involved matter. 

(2)  A statement of the recommendation contested, if any, and the relief and 
decision requested from the board. 

(3)  A statement alleging the relevant facts and issues known to the petitioner, 
upon which the petitioner bases the contest or request to the board; 

(4)  A statement of the legal authority and jurisdiction under which the hearing 
would be held, if known; 

(5)  A reference to the particular statutes and rules involved, if known; and 

(6)  The signature of the petitioner or the petitioner's attorney. 

Statement of Petitioner's Interest 

The Petitioner(s) has interest in the regulation of concentrated animal feeding 
operations and the protection of public health and the environment. The Petitioner(s) 
has participated in the informal and formal public comment period relevant to the 
proposed General Permit by submitting public comment and attending public meetings. 
As stated in our various public comments, the Petitioner(s) is concerned about the 
preservation of water quality in surface waters of South Dakota and the ability of the 
proposed General Permit to adequately regulate large-scale animal feeding operations. 

  



Statement of Relevant Facts and Issues 

The issues of concern for the Petitioner(s) related to the proposed CAFO General 
Permit have been provided in both the informal and formal public comments submitted 
to the DENR. A summary of those concerns include, but are not limited to the following:  

1. Proper handling of manure and wastewater generated at CAFOs including the design 

requirements for earthen and plastic liners, leakage and seepage from waste facilities,   

2. Proper disposal of manure and wastewater generated at CAFOs including the restrictions 

to tiled lands, 100 year floodplain, saturated or snow covered lands. 

3. Transparency of operations including improved recordkeeping, annual reporting, and 

public access to documents, including an online searchable database. 

4. Public and individual access to contested case procedures to be the same whether the 

General Permit is used as a state operating permit or a federal discharge permit. 

5. Assurance and documentation that best management practices are able to adequately 

protect public health and the environment with respect to the collection, storage, 

transportation, and disposal of manure and wastewater generated by CAFOs. 

6. Contamination of groundwater in areas where manure and wastewater are applied to 

agricultural lands. 

7. Contents of manure management plans and the accountability that those plans are 

comprehensive and implemented properly. 

8. Air pollution from CAFOs that pose a threat to public health and the environment, as well 

as the health of other livestock. 

9. Permit fees and violation penalties are not proportional to the size of the CAFO. 

10. Response time of the SD-DENR to public complaints regarding CAFOs. 

Signatures of the Petitioner(s) 

   

    20 November 2015 









Petition to Intervene in the Contested Case 
Regarding Proposed Major Modification and Renewal 

of the South Dakota CAFO General Permit 
Submission Deadline: November 20, 2015 

 
The following individual(s) is filing this Petition to Intervene in accordance with SDCL Section 
74:50:02:05 in the contested case regarding the proposed major modification and renewal of the South 
Dakota General Permit for concentrated animal feeding operations (CAFO General Permit): 
 
      Roger Loeschke and Ann Loeschke 
 
According to SDCL 74:50:02:05, the request to intervene must also conform to contested case petitions as 
described in SDCL 74:50:02:02 as follows: 

(1)  A statement of the petitioner's interest in the involved matter. 
(2)  A statement of the recommendation contested, if any, and the relief and decision requested from the 
board. 
(3)  A statement alleging the relevant facts and issues known to the petitioner, upon which the petitioner 
bases the contest or request to the board; 
(4)  A statement of the legal authority and jurisdiction under which the hearing would be held, if known; 
(5)  A reference to the particular statutes and rules involved, if known; and 
(6)  The signature of the petitioner or the petitioner's attorney. 
 
Statement of Petitioner's Interest 
 
The Petitioner(s) has interest in the regulation of concentrated animal feeding operations and the 
protection of public health and the environment. The Petitioner(s) has participated in the informal and 
formal public comment period relevant to the proposed General Permit by submitting public comment 
and attending public meetings. As stated in our various public comments, the Petitioner(s) is concerned 
about the preservation of water quality in surface waters of South Dakota and the ability of the proposed 
General Permit to adequately regulate large-scale animal feeding operations. 
 
Statement of Relevant Facts and Issues 
 
The issues of concern for the Petitioner(s) related to the proposed CAFO General Permit have been 
provided in both the informal and formal public comments submitted to the DENR. A summary of those 
concerns include, but are not limited to the following: 

Proper handling of manure and wastewater generated at CAFOs including the design requirements for 
earthen and plastic liners, leakage and seepage from waste facilities, Proper disposal of manure and 
wastewater generated at CAFOs including the restrictions to tiled lands, 100 year floodplain, saturated or 
snow covered lands. 

Transparency of operations including improved recordkeeping, annual reporting, and public access to 
documents, including an online searchable database. 

Public and individual access to contested case procedures to be the same whether the General Permit is 
used as a state operating permit or a federal discharge permit. 

Assurance and documentation that best management practices are able to adequately protect public health 
and the environment with respect to the collection, storage, transportation, and disposal of manure and 
wastewater generated by CAFOs. 

Contamination of groundwater in areas where manure and wastewater are applied to agricultural lands. 



Contents of manure management plans and the accountability that those plans are comprehensive and 
implemented properly. 

Air pollution from CAFOs that pose a threat to public health and the environment, as well as the health of 
other livestock. 

Permit fees and violation penalties are not proportional to the size of the CAFO. 

Response time of the SD-DENR to public complaints regarding CAFOs. 
 
 
  Signatures of the Petitioner(s) 
 
    Roger Loeschke  November 19, 2015 
    Ann Loeschke  November 19, 2015 
 











William Powers 
512 W Main St 
White, SD 57276 
wjp@swcp.com 
605-629-3000 
 

Petition to Intervene in the Contested Case 
Regarding Proposed Major Modification and Renewal 

of the South Dakota CAFO General Permit 
at a meeting to be held on December 16, 2015 

in the Matthew Training Center 
in Pierre, SD 

 
 

 
My principal concerns relative to the CAFO permitting process are: 
 

1) If the general permit is to stipulate a minimum set of requirements, on what basis 
is that minimum established? Because it cannot likely anticipate all possible 
permitting situations, there must be ample opportunity for local authorities to 
augment the permitting process. On the other hand, CAFO development would 
benefit from a transparent process with the permitting requirements being known 
upfront. As such, an extensive local review and modification of permitting 
requirements undermines CAFO development. It seems, then, that the needs of 
both  local oversight and investors can be satisfied by a DENR permitting process 
that avoids the need for local intervention in the vast majority of cases. 
Consequently, I recommend the best way to avoid unpredictable local 
resistance to the CAFO permitting process is to incorporate a large fraction 
of those local concerns.  

2) The primary local concerns are those of water and air quality. These 
environmental concerns are, of course, present for all livestock operations, but 
with the increased concentration of livestock there is an increased risk of these 
environmental deficients. The permitting process addresses water quality, but not 
air quality. Both can be dangerous for both nearby residents and CAFO workers. 
Anyone living in an agricultural area expects some odors to come with it. Still, it 
seems that the permitting process should say something about this, even if it is 
considered exclusively from an OSHA perspective. Consequently, I recommend 
that air quality be addressed in the permitting process. Water quality is a 
complex and potentially more hazardous than air quality. I am glad to see that 
water quality is addressed in the permitting process. What concerns me, however, 
is twofold. First, the permit allows significant leakage from manure lagoons, 
when there are impermeable layers commercially available. I would recommend 
that such impermeable barriers be employed in all manure lagoons. Second, 
it seems that the inspection process presumes that we fully understand the leakage 
from manure lagoons. As a result, only in the case of “shallow” aquifers is 
monitoring employed. Instead, it seems to me that we can never sufficiently 

mailto:wjp@swcp.com


understand the specifics of lagoon leakage to warrant not monitoring both the 
water and soil surrounding the manure lagoon. It is good that CAFO owners are 
required to inspect their lagoons and that there are annual state inspections, but 
these inspections all appear to presume that what can be visibly detected is 
sufficient to guarantee the integrity of what is not seen. Instead, I would 
recommend that a more scientific methodology be employed by requiring 
monitoring wells and soil tests in all cases. By stipulating this in the permitting 
process, CAFO owners can budget their plans accordingly, rather possibly facing 
costly environmental lawsuits. 

3) Because of the possibility of costly environmental cleanup, I would 
recommend that CAFOs be required to carry insurance or the equivalent to 
cover such contingencies. Should such environmental damage occur, it is likely 
to bankrupt the CAFO, leaving it to the public coffers to come up with the 
necessary funds.   

 
 
Sincerely, 
William J. Powers 
White, SD 
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