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January 18, 2011

James B. Martin

Regional Administrator

U.S. Environmental Protection Agency
Region VIII

1595 Wynkoop Street

Denver, CO 80202-1129

Re:  State of South Dakota’s State Implementation Plan for Regional Haze
Legal Authority and Compliance with Procedural Requirements

Dear Mir. Martin:

At the request of the State of South Dakota Department of Environment and Natural Resources
(“DENR™), I have reviewed the relevant elements of the South Dakota Regional Haze State
Implementation Plan prepared and submitted by DENR to the United States Environmental
Protection Agency (“EPA”). This letter confirms that DENR has legal authority to carry out the
State Implementation Plan for Regional Haze and adopt the administrative rules described in that
Plan; confirms that DENR has complied with the procedural requirements applicable to the
adoption of the administrative rules; and identifies and provides a copy of the sources of
DENR’s authority to implement and enforce applicable statutes and rules as required by 40
C.F.R. 51.230. This letter is provided for inclusion in the DENR’s SIP submission concerning
Regional Haze to EPA to satisfy the requirement of 42 U.S.C. 7410(a)(2XE).

I. ©  Legal Authority to Adopt.

DENR is an agéncy of the State of South Dakota, created by the South Dakota Legislature.
SDCL 1-40-1. .One of its functions is the development and implementation of the State’s Air
Pollution Control Program, established by the Legislature in SDCL ch. 34A-1. SDCL 1-40-24.

The Board of Minerals and Environment (“BME”) is a board within DENR. SDCL 1-40-25 and
-25.1. The Secretary of DENR is responsible for the administration of the provisions of SDCL
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ch. 34A-1, except for quasi-judicial and quasi-legislative functions, which are the responsibility
of the BME. SDCL 34A-1-5.

The Legislature established the State’s Air Pollution Control Program. SDCL 34A-1-1 states:

It is hereby declared to be the public policy of the state to achieve and maintain
reasonable levels of air quality which will protect human health and safety,
prevent injury to plant and animal life and property, foster the comfort and
convenience of its inhabitants, promote the economic and social development of
the state and, to the greatest degree practicable, facilitate the enjoyment of the
natural atiractions of the state. It is also declared that local and regional air
pollution control programs are to be supported to the extent practicable as
essential instruments for the securing and maintenance of appropriate levels of air
quality. To these ends it is the purpose of this chapter to provide for a
coordinated state-wide program of air pollution prevention, abatement and
control, for an appropriate distribution of responsibilities among the state and
local units of government, and to facilitate cooperation across jurisdictional lines
in dealing with problems of air pollution not confined within single jurisdictions,
and to provide a framework within which all values may be balanced in the public
interest.

SDCL 34A-1-1 (cmphasis added.)

The BME is authorized by the Legislature to adopt administrative rules. SDCL 34A-1-5. (BME
is to perform any quasi-legislative functions of SDCL ch. 34A-1; the adoption of administrative
rules is a quasi-legislation function.) The Legislature has set out the specific areas regarding
which administrative rules may be adopted. SDCL 34A-1-6 authorizes the Board to promulgate
rules to, inter alia, establish ambient air standards, require records, installation of monitoring
equipment, emission sampling methodology, procedures for attainment and maintenance of
ambient air quality standards, and the monitoring of ambient air quality. SDCL 34A-1-11
authorizes the BME to “classify air contaminant sources according to levels and types of
emissions and other characteristics which relate to air pollution” and establish reporting
requirements for any such class or classes. SDCL 34A-1-15 requires the BME to promulgate
rules establishing “ambient air quality standards for the state as a whole or for any part of the
state.”

In addition, SDCL 34A-1-21 provides specific authority for the BME to prohibit, by rule, “the
installation, alteration, or use of any machine, equipment, device, or other article which it finds
may cause or contribute to air pollution or is intended primarily to prevent or control the
emission of air pollutants, unless a permit therefor has been obtained from the board or the
secretary.” The BME is also explicitly authorized to adopt rules setting forth application
requirements, including the submission of plans, specifications, “and such other information as
the board deems necessary.” SDCL 34A-1-21.
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These statutes provide legal authority to the BME to adopt the emissions standards and
limitations and other measures set forth in the air quality rules (Administrative Rules of South
Dakota (“ARSD”) Article 74:36), including the Regional Haze Program rules in ARSD chapter
74:36:21.

II. Applicable Procedural Requirements.

The State’s Administrative Procedures Act establishes the procedures that must be followed by
an agency in adopting rules. SDCL 1-26-4 et seq. The BME followed these procedures in
adopting ARSD Chapter 74:36:21, Regional Haze Program. These rules were adopted by the
BME on September 15, 2010, and became effective on December 7, 2010.

III.  Legal Authority to Enforce.
DENR has the authority to enforce the applicable laws, regulations, and air quality standards.

All of the statutory authorities for rule-making power set forth above contain provisions relating
to enforcement. SDCL 34A-1-6 and -15 explicitly state that violation of the rules promulgated
under those statutes is subject to SDCL 34A-1-39. This statute states as follows:

Any person subject to this section is liable for a civil penalty not to exceed ten
thousand dollars per day of violation or for damages to the environment of the
state, or both.

SDCL 34A-1-21 also contains this language. Additionally, it states:

A violation of a condition of a permit issued pursuant to this section is subject to
§ 34A-1-39. Any person who, without a permit, commits an action for which a
permit is required is guilty of a Class 1 misdemeanor. Any violation of a permit
condition is a Class 2 misdemeanor and is subject to § 34A-1-39.

SDCL 34A-1-22 gives the DENR specific authority to “enjoin the construction, modification, or
operation of any stationary source of air pollution at any location where the emissions from such
sources will prevent the attainment and maintenance of compliance with rules and regulations
adopted by the board.” The Secretary of DENR is also given authority in SDCL 34A-1-45 to
issue emergency orders that are immediately effective:

Any other provisions of law to the contrary notwithstanding, if the secretary finds
that any person is causing or contributing to air pollution and that such pollution
creates an emergency by causing imminent danger to human health or safety and
requires immediate action to protect human health or safety, the secretary shall
order such person or persons to reduce or discontinue immediately the emission of
air contaminants. '
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These remedies are not exclusive; an action for a civil penalty does not bar enforcement by
injunction. SDCL 34A-1-52. Further, DENR is not required to exhaust its admmlstratlve
remedies before bringing court action. SDCL 34A-10-16.

Thus, DENR can enforce applicable laws, regulations, and standards by civil penalty and/or
injunctive action. DENR can also enforce the requirements to obtain a permit by criminal action.
SDCL 34A-1-21.

DENR can abate pollutant emissions on an emergency basis to prevent substantial endangerment
to health using the legal processes set forth in SDCL 34A-1-22 (civil injunctive suit, which
includes preliminary injunctive remedies; see SDCL 21-8-1) and SDCL 34A-1-45
(administrative remedy). The administrative remedy authorizes issuance of an emergency order
for immediate reduction or discontinuance of emissions, which is effective immediately upon
service. A hearing process for emergency orders is established, and occurs affer the effective
date of the order. SDCL 34A-1-46.

DENR has authority to prevent construction, modification, or operation of a facility, building,
structure, or installation, or combination thereof, which directly or indirectly results or may result
in emissions of any air pollutant at any location which will prevent the attainment or
maintenance of a national standard. This authority appears at SDCL 34A-1-22.

DENR has authority to obtain information necessary to determine whether air pollution sources
are in compliance with applicable laws, regulations, and standards, including authority to require
recordkeeping and to make inspections and conduct tests of air pollution sources. The authority
to adopt rules regarding these requirements appears above. In addition, SDCL 34A-1-11
authorizes the BME to adopt rules that classify air contaminant sources “according to levels and
types of emissions and other characteristics which relate to air pollution, and may require
reporting for any such class or classes.” SDCL 34A-1-12 authorizes the DENR or the BME to
require the owner or operator of an air contaminant source to require, establish, and maintain
records, and sample emissions in accordance with specified methods, locations, and procedures.
SDCL 34A-1-40 authorizes the BME to investigate sources of air emissions; SDCL 34A-1-41
authorizes DENR to enter and inspect any property which is reasonably believed to be a source
of air pollution. ' |

The State’s statutes and regulations also require owners or operators of stationary sources to
install, maintain and use emission monitoring devices and to make periodic reports to the State
on the nature and amounts of emissions from stationary sources. SDCL 34A-1-12 (reporting);
SDCL 34A-1-19 (installation, maintenance and use of emission monitoring devices); both
discussed above. Reporting is required by state law to be made available to the public. SDCL
34A-1-14 states:

Any records, reports, or information obtained by the department or board from
owners or operators of an air contaminant source or sources shall be available to
the public, except that upon a showing satisfactory to the board by the owners or
operators of an air contaminant source that the records, reports, or information
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obtained by the department or board regarding processes or production technique
are sufficiently unique to affect adversely the competitive position of the owner or
operator by revealing trade secrets, the department and board shall consider the
record, report, or information or particular portion thereof confidential in the
administration of this chapter. . . . Notwithstanding the provisions of this section,
all data relating to air pollution emissions as defined in § 34A-1-2, are public
records, and subject to public disclosure as provided in § 1-40-31.

These statutes provide legal authority to adopt thé Regional Haze rules in ARSD ch. 74:36:21,
and meet the requirements of 40 C.F.R. 51.230. I have attached a copy of the referenced statutes
and regulations hereto. -

Very truly yours,

T G

Roxanne Giedd

Deputy Attorney General
Chief, Civil Litigation Division
Attorney General’s Office

RG/dh
Encsf




ARTICLE 74:36

AIR POLLUTION CONTROL PROGRAM

Chapter
74:36:01 Definitions.
74:36:02 Ambient air quality.
74:36:03 Air quality episodes.
74:36:04 Operating permits for minor sources.
74:36:05 Operating permits for Part 70 sources.
74:36:06 Regulated air pollutant emissions.
74:36:07 New source performance standards.
74:36:08 National emission standards for hazardous air pollutants
74:36:09 Prevention of significant deterioration.
74:36:10 New source review.
74:36:11 Performance testing.
74:36:12 Control of visible emissions. _
74:36:13 Continuous emission monitoring systems.
74:36:14 Variances, Repealed.
74:36:15 Open burning, Transferred or Repealed.
74:36:16 Acid rain program.
74:36:17 Rapid City street sanding and deicing.
74:36:18 Regulations for state facilities in the Rapid City area.
74:36:19 Mercury budget trading program, Repealed.
74:36:20 Construction permits for new sources or modifications.
74:36:21 Regional haze program.
CHAPTER 74:36:21
REGIONAL HAZE PROGRAM
Section

74:36:21:01  Applicability.

74:36:21:02  Definitions.

74:36:21:03  Existing stationary facility defined.

74:36:21:04  Visibility impact analysis.

74:36:21:05  BART determination.

74:36:21:06  BART determination for a BART-eligible coal—ﬁred power plant

74:36:21:07  Installation of controls based on visibility impact analysis or BART
determination.

74:36:21:08  Operation and maintenance of controls.

74:36:21:09  Monitoring, recordkeeping, and reporting.

74:36:21:10  Permit to construct.

74:36:21:11  Permit required for BART deterrmnatlon

74:36:21:12  Federal land manager notification and review.




74:36:21:01. Applicability. The provisions of this chapter apply to the owner or operator of
a new major source, modification to a major source, and a BART-eligible source. The provisions

of this chapter do not apply to a major source or major modification to an existing source
applicable to chapters 74:36:09 and 74:36:10.

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6,

74:36:21:02. Definitions. Unless otherwise specified, the terms used in this chapter mean:

(1) "Adverse impact on visibility," visibility impairment that interferes with the
management, protection, preservation, or enjoyment of the visitor's visual experience of the
mandatory Class I federal area. Adverse impact on visibility shall be based on a case-by-case basis
taking into account the geographic extent, intensity, duration, frequency, and time of visibility
impairment, and how these factors correlate with times of visitor use of a mandatory Class I
federal area and the frequency and timing of natural conditions that reduce visibility;

(2) "BART," best available retrofit technology;

(3) "Best available retrofit technology" an emission limitation based on the degree of
reduction achievable through the application of the best system of continuous emission reduction
for each pollutant that is emitted by an existing stationary facility. The emission limitation must be
established, on a case-by-case basis, taking into consideration the technology available, the costs
of compliance, the energy and nonair quality environmental impacts of compliance, any pollution
control equipment in use or in existence at the source, the remaining useful life of the source, and
the degree of improvement in visibility that may reasonable be anticipated to result from the use of
such technology; ' ' ‘

(4) "BART-eligible source," an existing stationary faéﬂity;

(5) "Coal-fired power plant,” any person, corporation, limited liability company,
association, company, partnership, political subdivision, municipality, rural electric cooperative,
consumers power district, or any group or combination acting as a unit, owning or holding under
lease, or otherwise real property used, or intended for use, for the conversion of coal into electric
power; :

(6) "Contribute to adverse impact on visibility," a change in visibility impairment in a
mandatory Class I federal area of five-tenths deciviews or more, based on a 24-hour average,
above the average natural visibility baseline. A source exceeds the threshold if the 98" percentile
(eighth highest value) of the modeling results, based on one year of the three years of
meteorological data modeled, equals or exceeds five-tenths deciviews;

(7) "Major source," as defined in'§ 74:36:01:08(2)_and (3);

(8) "Mandatory Class I federal area," any area identified in 40 C.F.R. § 81, Subpart D (July
1, 2009); and :




(9) "Visibility impairment," any human perceptible change in visibility such as light
extinction, visual range, contrast, coloration, from that which would have existed under natural
conditions.

Source: 37 SDR 111, effective December 7, 2010,
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:03. Existing stationary facility defined. An existing stationary facility is any of
the following stationary sources of air pollutants, including any reconstructed source that was not
in operation before August 7, 1962, and was in existence on August 7, 1977, and has the potential
to emit 250 tons per year or more of any air pollutant. In determining potential to emit, fugitive
emissions, to the extent quantifiable, must be counted for:

(1) Fossil-fuel fired steam electric plants of more than 250 million British thermal units per
hour heat input;

(2) Coal cleaning plants {thermal dryers);

(3) Kraft pulp mills;

(4) Portland cement plants;

(5) Primary zinc smelters;

(6) Iron and steel mill plants;

(7) Primary aluminum ore reduction plants;

(8) Primary copper smelters;

(9) Municipal incinerators capable of charging more than 250 tons of refuse per day;

(10) Hydrofluoric, sulfuric, and nitric acid plants;

(11) Petroleum refineries; '

(12) Lime plants;

(13) Phosphate rock processing plants;

(14) Coke oven batteries;

(15) Sulfur recovery plants;

{16) Carbon black plants (furnace process);

{17) Primary lead smelters;

(18) Fuel conversion plants;

(19) Sintering plants;

(20} Secondary metal production facilities;

(21) Chemical process plants;

(22) Fossil-fuel boilers of more than 250 million British thermal units per hour heat input;

(23) Petroleum storage and transfer facilities with a capacity exceeding 300,000 barrels;

(24) Taconite ore processing facilities;

(25) Glass fiber processing plants; and

(26) Charcoal production facilities.

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:04. Visibility impact analysis. The owner or operator of a new major source or
modification to a major source shall demonstrate to the department that the potential to emit from
the new major source or modification to a major source will not contribute to adverse impact on




visibility in any mandatory Class I federal area. The demonstration shall be based on visibility
models approved in 40 C.F.R. § 51, Subpart W (July I, 2009).

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:05. BART determination. The owner or operator of a BART-eligible source that
emits any air pollutant which may reasonably be anticipated to contribute to adverse impact on
visibility in any mandatory Class I federal area shall submit a BART determination. The BART
determination shall follow the procedures outlined in 40 C.F.R. § 51, Subpart Y (July 1, 2009) and
must be based on an analysis of the best system of continuous emission control technology
available and associated emission reductions achievable for each BART-eligible source. In this
analysis, the BART determination must take into consideration the technology available, the costs
of compliance, the energy and nonair quality environmental impacts of compliance, any pollution
control equipment in use at the source, the remaining useful life of the source, and the degree of
improvement in visibility that may reasonably be anticipated to result from the use of such
technology. The BART determination shall be submitted within nine months after being notified
by the department that the existing stationary source is reasonably anticipated to contribute to
adverse impact on visibility in any mandatory Class I federal area.

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:06. BART determination for a BART-eligible coal-fired power plant. The
owner or operator of a BART-eligible coal-fired power plant may not cause or permit emissions of
the following regulated air pollutant in excess of the folIowing amounts:

(1) PM10 emissions in excess of 67.3 pounds per hour which includes perlods of startup
and shutdown;

(2) PM10 emissions in excess of 0.012 pounds per million Btus, which includes periods of
startup and shutdown;

(3) Sulfur dioxide emissions in excess of 505 pounds per hour, which includes periods of
startup and shutdown;

(4) Sulfur dioxide emissions in excess of 0.09 boim'ds' per miltion Btus, which does not
include periods of startup and shutdown;

(5) Nitrogen oxide emissions in excess of 561 pounds per hour, which includes periods of
startup and shutdown; and

(6) Nitrogen oxide emissions in excess of 0. 10 pounds per million Btus, which does not
include periods of startup and shutdown. :

Compliance with the PM 10 emission limits shall be based on an annual stack performance
test using the average of three 1-hour test runs. Compliance with the sulfur dioxide and nitrogen



oxide emission limits shall be based on using continuous emission monitoring systems and a 30-
day rolling average.

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:07. Installation of controls based on visibility impact analysis or BART
determination. The owner or operator of a new major source, modification to a major source, or a
BART-¢ligible source that emits any air pollutant which may reasonably be anticipated to
contribute to adverse impact on visibility in any mandatory Class I federal area shall install,
operate, and maintain the controls established in a visibility impact analysis or BART
determination. The owner or operator of a new major source or modification to a major source
must install and operate the controls established in a visibility impact analysis at initial startup.
The owner or operator of a BART-eligible source required to install BART must install, operate,
and demonstrate compliance with Bart as expeditiously as practicable, but no later than five years
from EPA's approval of the state implementation plan for regional haze.

Source: 37 SDR 111, effective December 7, 2010. ‘
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:08. Operation and maintenance of controls. The owner or operator required to
install and operate controls established in a visibility impact analysis or BART determination shall
establish written procedures to ensure the control equipment is properly operated and- mamtamed
The written procedures shall include, at a minimum, the following:

(1) A maintenance schedule for each control device that is consistent with the
manufacturer's instructions and recommendations for routine and long-term maintenance;

(2) Procedures for the proper operation and maintenance of each control device; and

(3) Parameters to be monitored to determine each control device is being operated properly.

Source: 37 SDR 111, effective December 7, 2010,
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:09. Monitoring, recordkeeping, and reporting. The owner or operator required
to install and operate controls established in a visibility impact analysis or BART determination
shall conduct periodic monitoring, recordkeeping, and reporting. All sulfur dioxide and nitrogen
oxides emissions. from the BART-eligible source shall be routed to the main stack of a BART-
eligible source. Momtormg of sulfur dioxide and nitrogen oxide emissions from the main stack
shall be conducted using a continuous emission monitoring system which complies with the

~ continuous emission monitoring requirements in chapter 74:36:13. Monitoring requirements for

other air pollutants from a BART-eligible source or from a major source or modification of a
major source shall be in accordance with § 74:36:05:16.01(9). Recordkeeping and reporting shall
comply with the requirements in § 74:36:05:16.01(9).

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.



Law Implemented: SDCL 34A-1-6.

74:36:21:10. Permit to construct. The owner or operator subject to this chapter may be
issued a permit to construct in accordance with chapter 74:36:20 if the department determines that
the new major source or modification to a major source does not contribute to adverse impact on
visibility at a mandatory Class I federal area.

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:11. Permit required for BART determination. The owner or operator of a
BART-eligible source shall submit an application in accordance with chapter 74:36:20 to include
the controls, emission limits, monitoring, recordkeeping, and reporting requirements identified in
the BART determination and approved by the department.

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.

74:36:21:12, Federal land manager notification and review. The department shall
provide written notice to the federal land manager of a BART determination or any permit
application for a new major source or modification to a major source if the emissions from which
may contribute to adverse impact on visibility at a mandatory Class I federal area, except for an
application submitted in accordance with chapter 74:36:09 or 74:36:10. A notification of a BART
determination shall include a copy of the BART determination and must be submitted within 30
days of receipt of a complete BART determination. The department shall consider an analysis
performed by the federal land manager submitted within 60 days of the federal land manager being
notified of a BART determination or by the end of the public participation process, whichever is
later. A permit application for a new major source or modification to a major source shall include a
copy of the permit application and visibility impact analysis. The department shall consider an
analysis performed by the federal land manager submitted within 30 days of the federal land
manager being notified of a visibility impact analysis or by the end of the public participation
process, whichever is later. The department shall follow the procedures outlined in chapter
74:36:09 or 74:36:10 for an. application submitted in accordance with chapter 74:36:09 or
74:36:10.

Source: 37 SDR 111, effective December 7, 2010.
General Authority: SDCL 34A-1-6.
Law Implemented: SDCL 34A-1-6.



DEPARTMENT OF NATURAL RESOURCES. § 1-40-2

Section

1-40-30.  Establishment of the environment and natural resources fee fund—Source
of fund—Administration—Expenditures—Unexpended funds.

|-40-31.  Pull public disclosure of nonconfidential public records—Reproduction—
Fee—Waiver—Response time to written requests—Denial of disclosure—
Appeals—Promulgation of rules—Attorney’s fees and costs for denial of
access to hazardous waste public records.

1-40-32.  Transfer of funds to environment and natural resources fee fund from water

‘ and environment fund.

1-40-33. Vo;luntary environmental audits—Assumption against civil or criminal pen-

ties.

1-40-34.  Application of environmental audit provisions—Discovery of violations.

1-40-35.  Environmental audit subject to discovery—Summary of disclosed violation.

1-40-36.  Use of environmental audit as defense.

1-40-37.  Removal of regulated entity from environmental audit provisions.

1-40-38.  Promulgation of rules governing inspection of certain concentrated animal

feeding operations.

Commission Note

SL 1991, ch 17, § 17 (Executive Order 91-4), renamed the “Department of Water and Natural
Resources” as the “Department of Environment and Natural Resources.” The code commission

~has implemented this change in this chapter.

Administrative Code References

“Brvironment and natural resources department, concentrated animal feeding operations, inspec-

tions, see $.D. Admin. R. 74:57:01.

: United States Code Annotated
Hazardous substances, see 15 U.S.C.A. § 1261 et seq.

1-40-1. Department renamed

The former Department of Natural Resource Development, also formerly
known as the Department of Water and Natural Resources, is hereby continued
the Department of Environment and Natural Resources.

gburce: SL 1973, ch 2, § 114; SL 1979, ch 354, § 18; SL 1991, ch 17 (Ex. Ord. 91-4),
y 17,

Cross References

anges in department organization by secretary, see § 1-32-4.

Library References

Westlaw Key Number Search: 360k45.
C..S. States § 79, 82, 136.

~40-2. Secretary as head of department

The head of the Deparfment of Environment and Natural Resources is the
cretary of environment and natural resources.

urce: SL 1973, ch 2, § 115; SL 1991, ch 17 (Ex. Ord. 91-4), § 17.
599




 pEPARTMENT OF NATURAL RESOURCES. § 1-40-25
Note 1

1-40-24. Performance of functions of Department of Health, secretary of

health, and director of Division of Environmental Health relating to air

quality and solid waste, radiation monitoring and mineral exploration, and
control of hazardous materials and wastes—Transfer of personnel and
pudget of Division of Environmental Health

- The functions of the Department of Health, the secretary of health, and the
director of the Division of Environmental Health pursuant to chapters 34A-1
and 34A-6, their functions relating to radiation monitoring and control for
mineral exploration, mining, milling, and processing pursuant to chapter
34-21, and their functions dealing with the generation, transportation, treat-
ment, storage, and disposal of hazardous materials and waslies are transferred
to the department and secretary of environment and natural resources. The
personnel and budget of the Division of Environmental Health are transferred
to the Department of Environment and Natural Resources.

source: SL 1981, ch 374, § 25; SL 1991, ch 17 (Ex. Ord. 91-4), § 17.

1-40-25. Board of Minerals and Environment——Composition—Appointment
and terms of members

. The Board of Minerals and Environment shall consist of nine members
appointed by the Governor, not all of whom shall be from the same political

party. The terms of the members of the board shall be for four years. Each
present member of the former Board of Environmental Protection, however,
shall continue his existing term on the board without this order affecting the
length or conditions of the present term. Appointments to fill vacancies
created by the expiration of the terms of present members of the former Board
of Environmental Protection shall be for four years. The terms of members of
the board first appointed after July 1, 1981, shall be such that no more than
three and no less than two members of the board, including those members
continuing from the former Board of Environmental Protection, shall have
terms expiring in any one calendar year. The length of such initial terms shall
be designated by the Governor. Any member appointed to fill a vacancy
arising from other than the natural expiration of a term shall serve for only the
unexpired portion of the term.

" Source: SL 1981, ch 374, §8 19 to 22; SDCL Supp: § 1-43-T.1.

Library References

States €045 to 48, 51. C.J.S. States §§ 61, 79to0 80, 82 to 84, 87, 91

Westlaw Key Number Searches: 360k45 to to 92, 102, 136.
360k48; 360k51.

Notes of Decisions

Ingeneral 1 and Environment of subject matter jurisdiction,
—_— particularly where contesting tract owWners
made general appearance at all proceedings be-

L In general

Lack of proper notice to tract owners who fore Board, not once objecting to lack of person-

contested application for unitization of portion al jurisdiction, and participated fully in presen-
of oil field did not deprive Board of Minerals tation of their own testimony, as well as cross-

607




§ 1-40-25
Note 1

STATE AFFAIRS AND GOVERNMEy; JEPARTMENT

examining witnesses - for applicant. SDCL  from time of filing to hold hearing on applicy (1) The ar
1-32-2, 1-40-25, 45-9-54, 45-9-57. Applica- tion for unitization did not deprive Board of ermni
tion of Koch Expleration Co., 1986, 387 N.W.2d subject matter jurisdiction, SDCL =324 p Srmut
530. Administrative Law And Procedure &=  [-40-25, 45-9-54, 45-9-57. Application f directo
454; Mines And Minerals é= 92.79 Koch Exploration Co., 1986, 387 N.w.2d 53y applic:
Unitization order issued by Board of Minerals Administrative Law And Procedure ¢ 468, (@) H
and Environment after defective notice was void Mines And Minerals €= 92,79 N a
only as to those persons- over whom Board Board of Minerals and Environment had sub: per
failed to obtain personal jurisdiction and, thus, ject matter jurisdiction over tract owners ch, (b) Ha
was valid as to tract owners who made general lenging application for unitization of portiop tur
appearance in proceedings before Board. o field, pursuant to statute providing thy| -
SDCL 1-32-2, 1-40-25, 45-9-54, 45-9-57. Ap- Board had jurisdiction and authority over g § {c) Ha: |
plication of Koch Exploration Co., 1986, 387 persons and property necessary to effectivel stat
N.W.2d 530. Administrative Law And Proce- enforce provisions of chapter regulating oil
dure &= 455; Mines And Minerals & 92.79 gas conservation and statute authorizing Boag; mai
Administrative rule that application for order o hold hearing on filing of petition concerning (d) Has
for unit operation be submitted to Board of any matter within Board's jurisdiction. SD stat
Minerals and Environment at least 60 days be-  1-32-2, 1-40-25, 45-9.54, 45-9-57, Applica-§
fore date requested for hearing was advisory  tion of Koch Exploration Co., 1986, 387 N.W.2d (e} Has
only, and thus, Board’s failure to wait 60 days. 530. Mines And Minerals & 92.79 deng
g00c
1-40-25.1. Board of Minerals and Environment composed in conformance} gatic
with Clean Air Act , 7 i (2) The app
In addition to the provisions of § 1-40-25, the Board of Minerals and 3 applican
Environment shall be composed in conformance with the requirement of thef reversed
Clean Air Act § 128 (42 USC § 7428) as amended to January 1, 1995, for alli sion may
permits and enforcement orders initiated under chapter 34A-1. applicatic
Source: SI 1995, ch 318 (Ex. Ord. 95-2), § 15. represent
cies that

1-40-26. Officers of Board of Minerais and Environment—Quc.)rum—rMeér

ings

The Board of Minerals and Environment shall annually elect from its me
A majority of the board members sha
quorum. The board shall hold meetings at the cal
of the chairman or a majority of the members, but there shall be held at leasge

bers such officers as it deems advisable,
be required to constitute a

one meeting every three months.

Source: SL 1973, ch 2, § 100; SL 1974, ch 3, § 37; SDCL Supp, §§ 1-38-5, 1-43-8.

Cross References

Meetings of public agencies, see § 1-25-1 et seq.

Library References

States &=67.
Westlaw Key Number Search: 360k67.
C.J.S, States §§ 121, 136 to 138, 140.

1-40-27. Rejection of
mining, oil, and gas permits
The secretary may

applications for certain environmental protectiony

All applications
bn, sworn to un
ed by reason of
fidence to the
fowing of the su
e application res
£¢ applicant has
_fgard to this cert
.Jd the applicati
#Applications reje
Pon that applicat
fder chapter 1-2¢

~ furce: SL 1991, ch

Environmental Law €
estlaw Key Number

reject an application for any permit filed pursuant to Titld4 0-28. Registr

34A or 45, including any application by any concentrated swine feeding general permitsf
operation for authorization to operate under a general permit, upon making §General permits i

specific finding that:

608

fer public notice :
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appropriate levels of air

across jurisdictional lines in dealing
within single jurisdictions, and to provi
may be balanced in the public interest.

Environmental Law €241, 245.
Westlaw Key Number Searches: 149Ek241;
149Ek245.

ALR Library

Injunction, right to maintain action to enjoin
public nuisance as affected by existence of
pollution control agency, 60 A.L.R.3d 665.

Knowledge, scienter, or intent, necessity of
showing, in prosecution for violation of air
pollution or smoke control statute or ordi-
nance, 46 A L.R.3d 758.

Ringlemann smoke chart, evidence as to Rin-
glemann Chart observations, 51 ALR3d
1026. -

Smoke and other air pollution, validity of
regulation of, 78 A.L.R.2d 1303.

Sufficiency of evidence of violation in admin-
istrative proceeding terminating in abate-
ment order, 48 AL.R.3d 795.

Environmental protection,
In general,

Environmental law, forest management,
land and resource management plans,
pre-implementation judicial review,
ripeness for adjudication, see Ohio For-
estry Assm Inc, v. Siemra Club,
U.S.Ohio.1998, 118 S.Ct. 1665, 523
U.S. 726.

Environmental protection, NPDES per-
mits, interstate waters, water quality
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ENVIRONMENTAL PROTECTION

34A-1-1. Policy of state—Purpose of chapter

It is hereby declared to be the public
maintain reasonable levels of air quality w
safety, prevent injury to plant and animal life and property, foster the comfort
and convenience of its inhabitants, promote the economic and social develop-
ment of the state and, to the greatest degree practicable, facilitate the enjoy-
ment of the natural attractions of the state.
regional air pollution contro]l programs are to be supported to the extent
practicable as essential instruments for the securing and maintenance of
quality. To these ends it is the purpose of this chapter
to provide for a coordinated state-wide program of air pollution prevention,
abatement and control, for an appro
among the state and local units of government, and to facilitate cooperation
with problems of air pollution not confined
de a framework within which all values

policy of the state to achieve and

hich will protect human health and

It is also declared that local and

priate distribution of responsibilities

Source: SL 1970, ch 203, § 1; SDCL Supp, § 34-16A-1.
Library References

Research References
Validity of legislation permitting administra-

tive agency to fix permissibie standards of
pollutant emission, 48 A.L.R.3d 326.

When statute of limitations begins to run as to
cause of action for nuisance based on air
pollution, 19 A.L.R.4th 456.

Encyclopedias

61 Am. Jur.2d, Pollution Control, 88§ 1-10,
19-52, 115 et seq.

Treatises and Practice Aids

State Environmental Law § 5:2.

United States Supreme Court

standards of affected states, see Arkan-
sas v. Oklahoma, U.S.1992, 112 S.Ct.
1046, 503 U.S. 91, 117 L.Ed.2d 239, on
remand 962 F.2d 996.

Jurisdiction,

Indian reservations, Dawes Act, state or
federal jurisdiction over unallotted
lands, environmental regulations, land-
fill site, see South Dakota v. Yankton
Sioux Tribe, U.5.8.D.1998, 118 S.Ct
789, 522 U.S. 329.
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Notes of Decisions

In general 1 ) and 45 be paid to the benefit of the public

_ schools; ‘those civil penalties which are not
criminal sanctions can be paid into a mewly
created cleanup fund. Op.Atty.Gen. Opinion
No. 88-04, 1988 WL 483251.

1. In general
Const., Art. VIII, § 3 does not mandate that
civil penalties collected pursuant to Titles 344

34A-1-2. Definition of terms
Terms used in this chapter mean:

(1) “Air contaminant,” dust, fumes, mist, smoke, other particulate matter,
vapor, gas, odorous substances, radioactive materials as defined in
‘chapter 34-21, or any combination thereof; : :

(2) “Air pollution,” the presence in the outdoor atmosphere of one or more
air contaminants in such quantities and duration as is or tend to be
injurious to human health or welfare, animals or plant life, or property,
or would interfere with the enjoyment of life or property;

(3) “Board,” the Board of Minerals and Environment;

(4) “Department,” the Department of Environment and Natural Resources;

(5) ‘“Emission,” a release into the outdoor atmosphere of air contaminants;

(6) “Person,” any individual, partnership, limited liability company, firm,
association, municipality, public or private corporation, subdivision or
agency of the state, trust, estate, or any other legal entity;

(7) “Secretary,” the secretary of environment and natural resources.

Source: SL 1970, ch 203, § 2; SDCL Supp, § 34-16A-2; SL 1973, ch 222, § 1; SL
1978, ch 250, § 6; SL 1994, ch 351, § 66.

Commission Note

SL 1991, ch 17, § 17 (Executive Reorganization Order 91-4), renamed the “Department of Water
and Natural Resources” as the ““Department of Environment and Natural Resources.” The Code
Comumission has implemented this change in this section.

34A-1-3. Repealed by SL 1993, ch 256, § 1

Historical and Statutory Notes

The repealed section related to acceptance
and administration of grants and donations, de-
posit in treasury.

34A—1-4. Technical and operational services secured by secretary

The secretary shall have power to secure necessary scientific, technical,
administrative, and operational services, including laboratory facilities by con-
“tract or otherwise.

Source: SL 1970, ch 203, § 5 (5); SDCL Supp, § 34-16A-8; SL 1977, ch 280, § 2.

Cross References

Office of laboratory services, see § 1-49-1 et seq.
5




§ 34A-1-4 ENVIRONMENTAL PROTECTION

Library References

Environmental Law €=2242.
Westlaw Key Number Search: 149Ek242.

34A-1-5. Administration of chapter—Board functions—Enforcement as to
radioactive substances

The administration of this chapter shall be the responsibility of the secretary
of water and natural resources except that the Board of Minerals and Environ-
ment shall perform any quasi-judicial, quasi-legislative, advisory, and special
budgetary functions set out in this chapter. The board, with the concurrence of
the secretary of water and natural resources may enforce those regulations
promulgated pursuant to chapter 34-21 which pertain to the release of radioac-
tive substances into the atmosphere.
Source: SL 1970, ch 203, § 3; SDCL Supp, § 34-16A-11; SL 1971, ch 204, § 1; SL
1977, ch 280, § 3; SL 1978, ch 250, 8§ 7.

Library References

Environmental Law €2242, 256, 472.
Westlaw Key Number Searches: 149Ek242;
149Ek256; 149Ek472.

34A-1-6. Promulgation of rules—Purpose—Violation
The Board of Minerals and Environment may promulgate rules pursuant to
chapter 1-26:
(1) To establish ambient air quality standards;
(2) To specify kind and composition of fuel sold, stored, or used;
(3) To establish requirements for open burning;
(4) To require records and maintenance of records, reports, install, use,
and maintain monitoring equipment;
(5) To establish methods including sampling of emissions for air pollution
sources;
(6) To establish requirements for methods and installation of machines or.
devices to prevent or significantly reduce air ernissions;
(7) To establish procedures for attainment and maintenance of ambient air
quality standards;
(8) To monitor ambient air quality;
(9) To establish procedures for variances and renewal of variances; and
(10) To establish air quality standards, requirements and procedures relat-
ed to incinerators for municipal solid waste.

A violation of the rules promulgated pursuant to this section is subject to
§ 34A-1-39.

Source: SL 1970, ch 203,85 (1); SDCL Supp, § 34-16A-12; SL 1977, ch 280, 8 4; SL
1980, ch 238, § 10; SL 1990, ch 283, & 1; SL 1992, ch 158, § 6A.
6
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Cross References

Agency rulemaking procedure, see § 1-26—4 et seq.
Limitation on stringency of state rules, see § 1-40-4.1.

Research References

Treatises and Practice Aids
State Environmental Law § 8:5.

United States Supreme Court

Air quality standards, Revisions to national ambient air quality

: Approval of state plans for achieving fed- standards, delegation of legislative

5 eral ambient air quality standards, see power, final agency action, see Whit-

b Train v. Natural Resources Defense man v. American Trucking Associa-

- | Council, Inc., U.8.Ga.1975, 95 S.Ct. tions, Inc., U.S.Dist.Col.2001, 121 S.Ct.
1470, 421 U.S. 60, 43 L.Ed.2d 731. 903.

Notes of Decisions

3 In general 1 state owned agencies. Op.Atty.Gen. Opinion
2 No. 78-57, 1978 WL 33926.

1. In general
Rules promulgated by board pursuant to this
section and § 34A-1-18 are enforceable against

34A-1-6.1. Rules relating to incinerators for municipal solid waste—Re-
quirements—Inapplicable as to medical waste incineration—Violation

The Board of Minerals and Environment shall promulgate rules governed by
subdivision § 34A-1-6(10) by October 1, 1990. No new permit related to
incinerators for municipal solid waste may be issued under this chapter until
the rules required in this section are in effect. The rules required in this
section need not address medical waste incineration, and the prohibition of
permitting provided in this section does not apply to medical waste incinera-
tion. A violation of the rules promulgated pursuant to this section is subject to
§ 34A-1-39.

Source: SL 1990, ch 283, § 1A; SL 1992, ch 158, § 6B.

Cross References

Limitation on stringency of state rules, see § 1-40-4.1.

Library References

Environmental Law ¢&=272.
Westlaw Key Number Search: 149Ek272.

'34A-1-7. Employment of personnel by department

In accordance with chapter 3—-6A, the department may employ, compensate,
and prescribe the powers and duties of such persons as may be necessary to
carry out the provisions of this chapter.

S}(:urce: SL 1970, ch 203, § 3; SDCL Supp, § 34-16A-14; revised pursuant to SL 1967,
ch 265. ‘
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