S kR~ WATER MANAGEMENT BOARD

| Department of Environment Thursday, May 2, 2013
- ’”i‘:f’ 'ifnf;f:;“ra day Floyd Matthew Training Center
- o e Joe Foss Building
Scheduled hearing times are Central Time 523 E Capitol Avenue, Pierre SD
AGENDA

** Scheduled times are an estimate. Some items may be delayed due to prior scheduled items

8:30 AM  Call to Order
March 6 -7, 2013 Board Minutes
July 10 - 11, 2013 Meeting Location (Pierre suggested)
Status and Review of Water Rights Litigation — Jeff Hallem
Administer Oath to Department of Environment and Natural Resources Staff

Consider Findings of Fact, Conclusions of Law and Final Decision
- Deferral of Applications from the Upper Vermillion:Missouri Aquifer
- Application No. 2691-2, Chad Kehn
9:00AM Seven Year Review of Future Use Permits — Eric Gronlund
Deferred Water Permit Application No. 7442-3, Gary or Julie Peterson = Eric Gronlund
Water Permit Application No. 7610-3, Brett Fliehs — Adam Mathiowetz
9:30 AM  Tulare:Western Spink Hitchcock Aquifer Applications — Ken Buhler
- No. 7551-3, Wayne Binger :
- Nos. 7570-3, 7571-3, 7572-3, 7573-3, 7574-3, 7575-3, 7637-3, 7638-3, 7639-3, 7640-3, Gary
Marshall
- No. 7620-3, Oscar, Inc
10:00 AM  Water Permit Application No. 7520-3, JH Gunderson/GA Schiefen — Adam Mathiowetz
11:00 AM  Deferred Water Permit Application No. 7541-3, Roger Schuelke — Joe Stonesifer
LUNCH
1:00 PM  Consider Findings of Fact, Conclusions of Law and Final Decision Establishment of an outlet elevation

on Lake Thompson and Validation of Vested Water Right Claim No. 707-3, Dept. of Game, Fish and
Parks

ADJOURN



WATER MANAGEMENT BOARD MEETING
- May 2,2013

Water Permit Applications to be Considered as Scheduled

7442-3 Gary & Julie Peterson Centerville CL no add’l no add’i 1 well-Upper Vermillion Missouri  wi, wer, iq, 2 special
7520-3 JH Gunderson/GA Schiefen  Irene YA 1.56 cfs no add’l 1 well-Lower James:Missouri wi, iq
7541-3 Roger Schuelke Marietta MN GT 2.0 cfs 135 acres 1 well-Granite Wash wi, iq, 1 special
. 7551-3 Wayne Binger Tulare SP no add’l 90 acres ! well-Tulare:Western SP Hitchcock wi, iq
7570-3 Gary Marshall Hitchcock BD 3.56 cfs 280 acres 2 wells-Tulare:Western SP Hitchcock  wi, wer, iq
7571-3 Gary Marshall Hitchcock BD 1.78 cfs 160 acres 2 wells-Tulare:Western SP Hitchcock  wi, wecr, iq
7572-3 Gary Marshall Hitchcock SP 1.78 cfs 140 acres 1 well-Tulare:Western SP-Hitchcock wi, wer, iq
7573-3 Gary Marshall Hitchcock Sp 1.78 cfs 160 acres ! well-Tulare:Western SP Hitchcock - wi, wer, iq
7574-3 Gary Marshall Hitchcock SP 1.78 cfs 160 acres 1 well-Tulare:Western SP Hitchcock wi, wer, iq
7575-3 Gary Marshall Hitchcock SP 3.56 cfs 280 acres 2 wells-Tulare:Western SP Hitchcock  wi, wer, iq
7610-3 Bret Fliehs Groton ‘BN no add’l no add’l 18 wells-unknown aquifer deferral
7620-3 Oscar Inc. Huron SP 1.94 cfs 136 acres 1 well-Tulare:Western SP Hitchcock wi, wcr, ig
7637-3 Gary Marshall Hitchcock SP 1.78 cfs 135 acres | well-Tulare:Western SP Hitchcock wi, wer, iq
7638-3 Gary Marshall Hitchcock SP 1.78 cfs 135 acres | well-Tulare:Western SP Hitchcock wi, wer, iq
7639-3 Gary Marshall Hitchcock SP 1.78 cfs 135 acres 1 well-Tulare:Western SP Hitchcock  wi, wer, iq
7640-3 Gary Marshall Hitchcock SP 1.78 cfs 160 acres 2 wells-Tulare:Western SP Hitchcock  wi, wer, iq
Unopposed New Water Permit Applications .
mmmzm% Based on the Chief Engineer Recommendations
2701-2 Quinten Burull Chamberlain LY 222cfs 260 acres  White River ig, 3 special
2702-2 Gordon Flesner Milesville HK noadd’l  105acres  Straighthead Creek If, iq, 1 special
2703-2 Kurt Flesner Milesville HK no add’l no add’l 24.5 AF storage dam If, iq, 2 special
2704-2 Kory or Rodney Rayhill Martin BT 2.28 cfs 160 acres 1 well-Arikaree Aquifer wi, wer, iq
1201A-3 Brent Decker Huron SpP no add’l no add’l 1 well-Tulare:East James wi, wr, iq, 2 special
4586C-3 St. Clair Ranch Tulare Sp no add’] noa’’l 1 well-Tulare:East James wi, wer, iq
6895A-3 Gary or Amy Freeburg Gayville YA 1.56cfs 140 acres 1 well-Missouri:Elk Point wi, wer, iq
7557-3 Jeff Massey Elk Point UN 1.78 cfs 112 acres 1 well-Missourt:Elk Point wi, wer, iq, 1 special
7562-3 John T Lindstrom ‘Beresford CL 1.33 cfs 70 acres 1 well-L:Missouri Vermillion wi, wer, iq, 1 special
7567-3 Terry L Frick Yankton YA 1.78 cfs 83acres 1 well-Lower James:Missouri wi, wer, iq, 1 special
7568-3 David R Hansen Wilmot RB 0.86 cfs 60 acres 1 well-Revillo wi, wer, iq



7577-3
7578-3
7579-3
7580-3
7584-3
7585-3
7586-3
7589-3
7590-3
7591-3
7559-3
7593-3
7594-3
7595-3
7596-3
7597-3
7598-3
7599-3
7604-3
7605-3
7606-3
7607-3
7608-3
7609-3
7611-3
7612-3
7613-3
7614-3
7615-3
7616-3
7617-3
7618-3
7619-3
7621-3
7622-3
7624-3
7625-3

Francis Heine
Francis Heine
Francis Heine

Francis Heine

Pear]l Creek Colony
Pearl Creek Colony
Three Sisters Farms
Denny VanDyke
Larry N Moulton
Robert Raml
Wademan Peterson
Ricky Bye

Joseph Plucker
Joseph Plucker
Joseph Plucker
Joseph Plucker
Joseph Plucker
James M Rand
Melius Farm & Feedlot
Melius Farm & Feedlot
Mark & Joseph Chicoine
Ken Swatek

Dennis J Chicoine
Justin Christensen
Dan Hacecky

Dan Hacecky

Paul & Dean Gustad
Paul & Dean Gustad
Wayne H Reierson
Wayne H Reierson
Brett Guthmiller
James & Jason Kokes
Oscar Inc.

Kyle Jensen

Kyle Jensen

Dave Fornia

Eric Fornia

Vermillion
Vermillion
Vermillion
Vermillion
Iroquois
Iroquois
Volin
Brookings

Pipestone MN

Watertown
Renner
Gayville
Parker
Parker
Parker
Parker
Parker
Parker
Faulkton
Faulkton
Elk Point
Wagner
Jefferson
Irene
Mission Hill
Mission Hill
Volin
Volin
Pollock
Pollock
Menno
Tabor
Huron
Meckling
Meckling
Jefferson
Elk Point

CL
CL
CL
CL
BD
BD
YA
BG
BG
CD
MA
CL
TU
TU
TU
TU
TU
TU
FA
FA

CM

CL
YA
YA
YA
YA
CA
CA
HT
YA
SP

CL

CL

2.0 cfs

2.0cfs

2.0 cfs

2.0 cfs
1.78 cfs
1.78 cfs
1.78 cfs
1.78 cfs
1.78 cfs
1.11 cfs
3.33 cfs

1.5 efs
0.67 cfs
1.78 cfs
0.44 cfs
0.44 cfs
1.78 cfs
2.22 cfs
3.80 cfs
2.09 cfs
no add’l
1.78 cfs
no add’l
1.56 cfs
2.22 cfs
2.22 cfs
1.67 cfs
1.67 cfs
2.67 cfs
2.21 cfs
1.78 cfs
1.78 cfs
no add’l
1.89 cfs
1.89 cfs

2.0 cfs
1.67 cfs

70 acres
80 acres
152 acres
60 acres
160 acres
160 acres
150 acres
300 acres
160 acres
78 acres
322 acres
105 acres
50 acres
136 acres
20 acres
no add’l
30 acres
155 acres
267 acres
148 acres
79 acres
111 acres
105 acres

142 acres -

77 acres
153 acres
no add’l
140 acres
320 acres
155 acres
119 acres
105 acres
60 acres
160 acres
142 acres
120 acres
120 acres

1 well-Missouri:Elk Point

1 weli-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Floyd:Pearl Creek

1 well-Floyd:Pearl Creek

1 well-Lower James:Missouri
1 well-Rutland Aquifer

2 wells-Big Sioux:Aurora

1 well-Big Sioux:North

3-5 wells-Big Sioux:Sioux Falls
1 well-Missouri:Elk Point

1 well-Vermillion:East Fork
1 well-Vermillion:East Fork
1 well-Vermillion:East Fork
1 well-Vermillion:East Fork
1 well-Parker:Centerville

2 wells-Parker:Centerville

2 wells-Grand Aquifer

1 well-Grand Aquifer

1 well-Missouri:Elk Point

{ well-Choteau:West

1 well-Missouri:Elk Point

1 well-Parker:Centerville

1 well-Lower James:Missouri
1 well-Lower James:Missouri
1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Grand Aquifer

1 well-Grand Aqufier

1 well-Niobrara

1 well-Lower James:Missouri
James River

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

wi, wcr, iq, 1 special
wi, wrc, iq, 1 special
Wi, wer, 1q
wi, wer, iq, 1 special
wi, wcr, iq
wi, wer, iq
w1, WCr, 1q
wi, wer, iq

Wi, wer, iq

Wi, Wcr, iq

wcr, iq, 2 special
w1, Wcr, 1q

wi, wcr, iq

wi, wcr, iq

wi, ig, 1 special

Wi, wcr, iq, 1 special
Wi, wcr, iq, 1 special
wi, wcr, iq

wi, wcr, 1q

Wi, wcr, iq

wi, iq

wi, wcr, iq, 1 special
wi, iq

wi, wer, iq

Wi, wcr, iq, 1 special
wi, wcr, iq, 1 special
wi, wcr, iq

wi, wcr, 1q

Wi, wcr, iq

Wi, WCI, iq

wi, wcr, iq

wi, wcr, iq, 1 special
1q, 1 special

wi, wcr, 1q

wi, wcr, iq

wi, wer, iq, 1 special
Wi, wcr, 1q



Amoun

“Source.

-2 Qualifications

7626-3
7627-3
7628-3
7629-3
7630-3
7631-3
7632-3
7634-3
7635-3
7636-3
7642-3
7643-3
7644-3
7645-3
7646-3
7647-3
7648-3
7650-3
7651-3
7654-3
7655-3
7658-3
7659-3
7660-3
7661-3
7662-3
7663-3
7664-3
7666-3
7667-3
7668-3
7669-3
7670-3
7671-3
7673-3
7674-3
7675-3

Steve Beeson

Troy Walraven

Chris & Theresa Eitemiller
William Bucklin

Mark A Nylen

Gregoire Farms
Gregoire Farms

Logue Partnership
Richard Logue

Verlyn Jelsma

Tom Austin

Thomas & Jaclyn Corio
John S Donnelly

City of North Sioux City
Chase L Jensen

Heikes Family Farm LLC
Par Mar Valley Country Club
Mark or Nancy Lueck
Mark or Nancy Lueck
Darren Deckert

Thomas Brady

Wayne Fast

Gary or Amy Freeburg
Gary or Amy Freeburg
Gary or Amy Freeburg
Daniel Schuurmans
Paul Young

James & Jason Kokes
Naughton Credit Trust
Karl M Schenk

Karl M Schenk

Karl M Schenk .

Karl M Schenk

Jason Miller

Mayfield Httrn Brth

Bob Timp

Scott & Keanne Jepsen

Wagner
Meckling
Woodbury MN
Summit

N Sioux City
Vermillion
Vermillion
Volin

Volin
Springfield
Centerville
Elk Point
Vermillion -
N Sioux City
Aurora
Vermillion
Parker

South Shore
South Shore
Freeman
Yankton
Yale

~ Gayville

Gayville
Gayville
Tyndall
Yankton
Tabor

Yorba Linda CA
Yankton
Yankton
Yankton
Yankton
Gayville
Willow Lake
DeSmet
Meckling

CM
CL
CM
GT

CL
CL
CL
CL
BH
CL
CL
CL

BG
CL
TU
CD
CD
HT
YA

BD

YA
YA
YA
BH
YA
BH
JE

YA
YA
YA
YA
CL
CK
KG
CL

2.0 cfs
1.78 cfs
no add’l
0.63 cfs
1.67 cfs
1.61 cfs
4.44 cfs

2.0 cfs

2.0 cfs
0.58 cfs
1.22 cfs
1.33 cfs
1.78 cfs
(.89 cfs
0.89 cfs
0.18 cfs
0.89 cfs
1.71 cfs
1.71 ¢fs
2.44 cfs

0.1 cfs
1.89 cfs

2.0 cfs
1.56 cfs
2.22 cfs
2.67 cfs
1.44 cfs
1.78 cfs
222 cfs
0.67 cfs
1.33 cfs
1.33 cfs
no add’l
1.55 cfs
1.93 cfs
4.44 cfs
3.56 cfs

280 acres
67 acres
76 acres
44 acres
160 acres
108 acres
259 acres
206 acres
320 acres
69 acres
65 acres
117 acres
160 acres
municipal
60 acres
30 acres
50 acres
120 acres
120 acres
209 acres
10 acres
160 acres
37.25 acres
82 acres
24 acres
172 acres
132 acres
90 acres
203 acres
32 acres
80 acres
70 acres
50 acres
93 acres
135 acres
360 acres
260 acres

1 well-Choteau: West

1 well-Missouri:Elk Point

1 well-Choteau:West

1 well-Prairie:Coteau

2 wells-Missouri:Elk Point

1 well-Lower Vermillion:Missouri
2 wells-Lower Vermillion:Missouri
1 well-Missouri:Elk Point

- 1 well-Missouri:Elk Point

1 well-Choteau: West

1 well-Lower Vermillion:Missouri
1 well-Lower Vermillion:Missouri
1 well-Missouri:Elk Point

1 well-Dakota

1 well-Big Sioux:Aurora

1 well-Lower Vermillion:Missouri
1 well-Vermillion:West Fork

1 well-Big Sioux:North

1 well-Big Sioux:North

1 well-Niobrara

James River .

1 well-Floyd:East James

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Niobrara

1 well-Missouri:Elk Point

1 well-Codell

2 wells-Pleistocene Serics

1 well-Lower James:Missouri

1 well-Lower James:Missouri

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Missouri:Elk Point

1 well-Prairie Coteau

3 wells-Vermillion:East Fork

2 wells-Missouri:Elk Point

wi, wer, ig

wi, wer, iq, 1 special
wi, iq

wi, wer, ig

wi, wcr, 1g, 1 special
wi, wcr, iq, 1 special
wi, wer, iq, 1 special
wi, wer, 1q

wi, wcr, iq

wi, wct, iq

wi, wer, iq, 1 special
wi, wcr, iq

wi, wcr, iq

wi, 2 special

wi, wer iq

wi, wcr, iq

Wi, Wcr, iq, 2 special
wi, wcr, iq

Wi, wcr, iq

wi, wer, iq -

iq

wi, wcr, iq

wi, wer, iq

wi, wcr, iq

wi, wcr, iq

wi, wer, iq, 1 special
wi, wcr, iq

wi, wcr, iq, 1 special
wi, wcr, iq, 1 special
wi, wcr, 1q, 1 special
wi, wcr, iq, 1 special
W1, WC, 1g

wi, wecr, iq, 1 special
wi, wer, iq, 1 special
wi, wcr, 1q, 1 special
wi, wer, iq

wi, wcr, iq



i Qualifications:

7676-3
7677-3
7678-3
7679-3
7680-3
7681-3
7682-3
7683-3

7684
7636

-3
-3

7687-3
7688-3
7689-3
7693-3
7694-3
7695-3
7696-3
7697-3
7698-3
7703-3
7784-3

Cloverleaf Farms
Wagner Limited Partnership
Jo’s Family Farms

Scott Family Partnership
Wendell Falk .
Michael Johnson
Michael Johnson

Roger Guthmiller

John Steven Donnelly
Nicholas W Olson
Nicholas W Olson
Nicholas W Olson
Nicholas W Olson
Roger A Hanson

Joseph Plucker

Three J Fork Partnership
Rosedale Httrn Brth
Rosedale Httrn Brth
Allen Merrill

J Robert Wardin
Koletzky Family LP

Future Use Reviews

Elk Point
Vermillion
Sioux Falls
Alcester
South Shore
Milbank
Milbank
Menno
Vermillion
Vermillion
Vermillion
Vermillion
Vermillion
Centerville
Parker
Portland OR
Mitchell
Mitchell
Parker
North Oaks MN

Yankton

CL
YA

2.0 cfs
2.55 cfs
1.78 cfs
1.67 cfs

2.0 cfs
1.56 cfs
1.33 cfs
1.89 cfs
1.78 cfs

1.0 cfs

1.0 cfs

0.5 cfs

1.0 cfs
0.67 cfs
1.56 cfs
1.78 cfs
4.40 cfs

19.57 cfs
1.11 cfs
1.44 cfs

25 AF

157 acres
200 acres
180 acres
125 acres
140 acres
134 acres
137 acres
134 acres
160 acres
70 acres
70 acres
40 acres
70 acres
28 acres
33 acres
198§ acres
308 acres
1370 acres
145 acres
no add’l

1 well-Missouri:Elk Point
1 well-Missouri:Elk Point
1 well-Big Sioux:Aurora

1 well-Lower Vermillion:Missouri

1 well-Prairie Coteau

1 well-Prairie Coteau

1 well-Prairie Coteau

1 well-Niobrara

1 well-Missouri:Elk Point
1 well-Missouri:Elk Point
1 well-Missouri:Elk Point
1 well-Missouri:Elk Point
1 well-Missouri:Elk Point

1 well-Lower Vermillion:Missouri
1 well-Vermillion: West Fork

2 wells-Parker:Centerville
James River

James River

1 well-Parker:Centerville
1 well-Missouri:Elk Point
runoff & Spring

wi, iq

Wi, wcr, iq

wi, wcr, iq, 1 special
wi, wcr, iq

wi, wer, iq

Wi, wcr, 1q

Wi, WCT, iq

wi, wer, iq

Wi, wcr, iq

w1, wcr, iq

w1, wcr, iq

wi, wcr, iq

wi, wcr, iq

wi, wcr, iq, 1 special
wi, wer, iq, 1 special
wi, wcr, iq

ig, 1 special

iq, 1 special

wi, wer, iq

wi, wcr, iq

If, 1 special

427-3
3142-3
1289-3
3371-3
3428-3
3977-3

4053B-3
5522-3

5523

3

City of Mitchell

City of Mitchell

City of Garretson
City of Yankton

City of Aberdeen
City of Flandreau
Town of South Shore
City of Sioux Falls
City of Sioux Falls

DN
DN
MA
YA
BN
MY
CD
MA
MA

5,765 AF
5,765 AF
235 AF
5,854 AF
10,426 AF
830 AF
192 AF
183 AF
4,050 AF

municipal
municipal
municipal
municipal
municipal
municipal
municipal
municipal
municipal

Firesteel Creek
Missouri River

Sioux Quartzite Formation

Missouri River

Elm & Maple Rivers

Big Sioux:Moody Aquifer

Antelope Valley Aquifer

Middle Skunk Creek Aquifer

Sioux Falls Management
Unit:Big Sioux Aquifer

none
none
none
none
none
none
nonc
none
none




MINUTES OF THE 180" MEETING OF THE
WATER MANAGEMENT BOARD
FLOYD MATTHEW TRAINING CENTER
523 EAST CAPITOL AVENUE
PIERRE, SOUTH DAKOTA

MARCH 6-7, 2013

CALL TO ORDER: Chairman Rodney Freeman called the meeting to order at 8:30 am. A
quorum was present. '

The following were present for the meeting:

Board Members: Rodney Freeman, Leo ‘Holzbauer, Everett Hoyt, Chad Comes, Tim Bjork, and
Peggy Dixon. Jim Hutmacher was absent.

Department of Environment and Natural Resources (DENR): Garland Erbele, Eric Gronlund,
Ron Duvall, Mark Rath, Lynn Beck, Adam Mathiowetz, Tim Schaal, Ken Buhler, Joe Stonesifer,
and Karen Schlaak, Water Rights Program; Jeanne Goodman, Surface Water Quality Program;
Matt Hicks, Tom Brandner, Bill Markley, and Hannah Albertus-Benham, Ground Water Quality
Program; Mike Cepak, Minerals and Mining Program.

Attorney General’s Office: Diane Best, Jeff Hallem, and Roxanne Giedd.

APPROVE DECEMBER 6, 2012, MINUTES: Motion by Hoyt, seconded by Bjork, to approve
the minutes from the December 6, 2012, Water Management Board meeting. Motion carried.

NEXT MEETING: The next meeting is scheduled for May 1 and 2, 2013, in Pierre.

STATUS AND REVIEW OF WATER RIGHTS LITIGATION: None.

ADMINISTER OATH TO DENR STAFF: Chairman Freeman administered the oath to the
DENR staff who intended to testify during the meeting.

Garland Erbele introduced staff members Nicole Van Dyk and Dan Gerhardt, Surface Water
Quality Program, temporarily working in the Water Rights Program.

ESTABLISHMENT OF AN OUTLET ELEVATION ON LAKE THOMPSON AND
VALIDATION OF RECOGNIZED VESTED WATER RIGHT CLAIM NO. 707-3,
DEPARTMENT OF GAME, FISH AND PARKS: A transcript of this hearing was prepared and
copy of the transcript may be obtained by contacting Carla Bachand, Capital Reporting Services,
PO Box 903, Pierre, SD 57501, telephone number 605-224-7611.

The purpose of the hearing was to consider the petition submitted by Gass Law Office, Gregg A.
Gass, on behalf of the Kingsbury County Commission, requesting the Water Management Board
determine the outlet elevation for Lake Thompson. In addition, validation of the Department of
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Game, Fish, and Parks Vested Water Right Claim No. 707-3 to allow storage of water to
elevation 1687.5 feet mean sea level with a priority date of November 2, 1889 was heard.

Please refer to the transeript for the proceedings of this matter.

Motion by Bjork, seconded by Hoxyt, to establish the outlet elevation for Lake Thompson at
1686.3 feet mean sea level (fmsl). Motion carried. .

Motion by Comes, seconded by Bjork, to validate Vested Right Claim NO. 707-3, Game, Fish,
and Parks, for sufficient water to maintain the water level to the outlet elevation of 1686.3 fimsl.
Motion carried.

The board directed Mr. Gass to draft proposed Findings of Fact, Conclusions of Law and Final
Decision.

SET HEARING DATE FOR CONSIDERATION OF POWERTECH USA’S WATER PERMIT
APPLICATION NOS. 2685-2 AND 2686-2, AND GROUND WATER DISCHARGE PLAN
APPLICATION: Prehearing officer Everett Hoyt stated that in order to allow 60 days for
completion of discovery after April 1, 2013, and keeping with the time schedule that was
developed in the procedural order, the earliest possible date for a hearing would be July 15,
2013. He asked that the board set a formal hearing date.

Roxanne Giedd, Deputy Attorney General, presented letters the department received from the
Black Hills Wild Horse Sanctuary and Cheryl Rowe regarding the hearing date. She also
presented copies of a number of emails the department has received from the intervenors
concerning the hearing date. Mike Hickey, attorney, filed a notice of appearance on behalf of the
Black Hills Wild Horse Sanctuary, which submitted the letter regarding the hearing date.

Ms. Giedd stated that for the water right applications, there are approximately 130 intervening
parties; and for the ground water discharge plan application there are approximately 250
intervening parties. Because of the number of parties, the department asked that an election
procedure be established, which Mr. Hoyt ordered. The deadline is March 15, and as of today
nine people have indicated they want to participate as full parties.

Ms. Giedd said there are a number of permits that Powertech’s operation has to obtain in order to
proceed. It is unknown when a decision on the NRC permit will be made. EPA will have some
injection control permits that have to be issued, and it is unknown when that will happen. A
federal environmental impact statement is being prepared, and the federal government’s current
estimate for completion is May or June 2013. In addition to the water right and the ground water
discharge plan applications pending before the Water Management Board, Powertech will need a
state mining permit, which will be heard by the Board of Minerals and Environment. The notice
of filing of the mining permit has been issued and the first intervention period is this week. At
this time there are approximately 114 intervenors. There is a second intervention period based
on the department’s recommendation on the mining permit. That will expire on April 15, 20-13.
Ms. Giedd said she is anticipating that the Board of Minerals and Environment will hold a
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prehearing conference to determine the date of the hearing on the mining permit at its May 2013
meeting.

Ms. Giedd stated that DENR does not take a particular stand on the date of the hearing; however,
there are some things that need to be considered. If the Water Management Board holds the
hearing in Rapid City, which the prehearing order addressed, it is very difficult to get sufficient
sleeping rooms and a conference room large enough in the summer months. Ms. Giedd
anticipates the hearing on the water permit applications and the ground water discharge
application will probably take two weeks. She suggested that the Water Management Board
consider doubling this up as part of an already-scheduled board meeting, when two days are

already set aside, and add this hearing to the end of that because it may be difficult for the board
members to set aside two full weeks in a row.

Appearances
Roxanne Giedd, Deputy Attorney General, represented DENR.

Max Main, attorney, Richard Clement, president, and John Mays, vice president of engineering,
represented Powertech. ‘

Bruce Ellison, attorney from Rapid City, represented the Clean Water Alliance.
Susan Henderson, landowner

Marvin Krammerer, landowner

Gena Parkhurst, homeowner

Mary Jo Farrington; SD Péace and Justice

Rebecca Leas, Clean Water Alliance and Dakota Rural Action

Sabrina King, Dakota Rural Action

Waste Win Young, Standing Rock Sioux Tribe

Mr. Hoyt reminded everyone that people can participate in the hearing individually and as
members of an organization, but the organization itself has to be represented by an attorney.

Ms. Giedd stated that she does not believe the Standing Rock Sioux Tribe filed a petition to
intervene in this matter.

Ms. Young said she is the tribal historic preservation officer for the Standing Rock Tribe and the
tribe has been consulting with the NRC on this matter.
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Ms. Giedd said if the tribe is interested in participating as a party, they need to file a petition to
intervene in order to get party status. She had no objection to Ms. Young stating a position with
regard to the hearing date.

Mr. Main stated that Powertech would like to proceed with a hearing as soon as the board’s
schedule allows. He asked the board to consider starting the hearing in July in Pierre and
concluding it sometime after that in Rapid City. :

Mr. Ellison, Ms. Henderson, Mr. Krammerer, Ms. Parkhurst, Ms. Farrington, Ms. Leas, and Ms.
King all asked that the hearing be held in October or November in Rapid City.

Ms. Young asked the board to hold the hearing sometime after summer.

Discussion took place and the board members concurred that the hearing will be held in Rapid
City October 7 through 11, 2013, and October 28 through November 1, 2013.

APPOINTMENT OF RAPID VALLEY WATER MASTER: Eric Gronlund reported that each
spring the Rapid Valley Water Conservancy District submits the name of a person to act as water
master for the summer water use season for the Rapid Creek area. The Rapid Valley
Conservancy District has requested that Kevin Ham again be appointed as the water master for
the 2013 irrigation season. Mr. Ham has been the water master since 2005.

Mr. Gronlund requested the board appoint Kevin Ham as Rapid Valley water master.

Motion by Bjork, seconded by Holzbauer, to appoint Kevin Ham as the Rapid Valley water
master for the 2013 irrigation season. Motion carried.

UNOPPOSED NEW WATER PERMITS ISSUED BY THE CHIEF ENGINEER WITHOUT A
HEARING BEFORE THE BOARD: Prior to the meeting the board received a copy of the table
listing the unopposed new water permits issued by the chief engineer. See attachment.

NEW WATER PERMIT APPLICATIONS: The pertinent qualifications attached to approved
water permit applications throughout the hearings are listed below:

Well Interference Qualification

The well(s) approved under this permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall control .
his withdrawals so there is not a reduction of needed water supplies in adequate domestic wells
or in adequate wells having prior water rights.

Well Construction Rule Qualification No. 1

The well(s) authorized by Permit No. __ shall be constructed by a licensed well driller and
construction shall comply with Water Management Board Well Construction Rules, Chapter
74:02:04 with the well casing pressure grouted (bottom to top) from the producing formation to
the surface pursuant to Section 74:02:04:28.
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Well Construction Rule Qualification No. 2

The well(s) authorized by Permit No. ___ shall be constructed by a licensed well driller and
construction shall comply with Water Management Board Well Construction Rules, Chapter
74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

Irrigation Water Use Questionnaire Qualification
- This permit is approved subject to the irrigation water use questionnaire being submitted each
year. '

Low Flow Qualification
Low flows as needed for downstream domestic use, including livestock water and prior water
rights must be by-passed.

APPLICATIONS FROM UPPER VERMILLION:MISSOURI AQUIFER: Diane Best stated
that this involves a number of applications that came in for basically the same area. The
applications were processed and the chief engineer recommended deferral. In the meantime
several more applications came in and the chief engineer recommended deferral for those
applications as well. Ms. Best said the analysis for all of these applications is the same and all of
the applications were scheduled for hearing at the same time.

Ms. Best said each applicant bears the burden of proof on their own application to show that they
meet the four-part test required by state law: there is reasonable probability that there is
unappropriated water available for the applicant's proposed use, the proposed diversion can be
developed without unlawful impairment of existing rights and the proposed use is a beneficial
use and in the public interest.

Appearances

Diane Best, Assistant Attorney General, represented DENR

Jason Rumpca, attorney from Beresford, represented Gary and Julie Peterson
Donald Benson, Hurley, applicant

Bruce Hagen, Sioux Falls, applicant, Bethel Hagen Trust and Cleland Hagen Trust
Darrell Osborn, Centerville, applicant

Jerome Hult, Davis, applicant

Mike Stevens, Viborg, applicant

Don McCarty, attorney from Brookings, represented Carrie Miller and Todd Miller

The parties offered opening statements.
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Mr. Rumpca offered the following exhibits for Gary and Julie Peterson:

G.P. 1 — Timeline of events

G.P. 2 — Roger Hansen Water Permit Application (Nos. 7383-3 & 7384-3) and engineering
report '

G.P. 3 — DENR letter and enclosures re: water use summary for Water Right No. 5982-3 and
composite map showing the line separating the Upper Vermillion Missouri Aquifer and Lower
Vermillion Missouri Aquifer

G.P. 4 — Aerial photo re: Water Permit Application No. 7442-3 which proposes to appropriate up
to 80 c-ft/yr to irrigate 40 acres using an existing well which is authorized by water Right No.
5982-3 '

G.P. 5 — Plat map re: Gary & Julie Peterson land

G.P. 6 — Clay Rural Water System quarterly publication (January 2013, Volume 8, Issue 3)

The parties stipulated to admission of the exhibits. Chairman Freeman admitted the exhibits into
the record.

Ms. Best offered the following exhibits for DENR:

DENR 1A - Agency file for No. 7535-3, Donald D Benson
DENR 1B — Agency file for No. 7441-3, Gary or Julie Peterson
DENR 1C — Agency file for No. 7442-3, Gary or Julie Peterson
DENR 1D — Agency file for No. 7452-3, Jerome Hult

DENR 1E - Agency file for No. 7466-3, Bethel Hagen Trust
DENR 1F — Agency file for No. 7467-3, Cleland Hagen Trust
DENR 1G — Agency file for No. 7468-3, Cleland Hagen Trust
DENR 1H - Agency file for No. 7558-3, Cleland Hagen Trust
DENR 1I - Agency file for No. 7587-3, Paul Petersen

DENR 1J — Agency file for No. 7588-3, Paul Petersen

DENR 1K — Agency file for No. 7600-3, Michael D Stevens
DENR 1L —- Agency file for No. 7601-3, Michael D Stevens
DENR 1M - Agency file for No. 7602-3, Michael D Stevens
DENR 1IN - Agency file for No. 7603-3, Michael D Stevens
DENR 1P — Agency file for No. 7623-3, Darrell Osborn
DENR 1Q — Agency file for No. 7633-3, Brad Farrar

DENR 1 R — Agency file for No. 7653-3, Jeremiah Welsh
DENR 2 - Ken Buhler’s vita

DENR 3 - Ken Buhler’s Powerpoint presentation

The exhibits were admitted into the record.
Ken Buhler presented his reports and the Powerpoint presentation on the applications. Mr.

Buhler prepared two reports because two groups of applications were submitted between
September 26, 2012 and January 22, 2013.
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Mr. Buhler noted that on page 3 of his February 4 report, the last paragraph before his signature
should have included Application Nos. 7603-3 and 7609-3. Also, the date on the report should
be February 4, 2013, rather than 2012.

Mr. Buhler stated that there were 18 permit applications for water from the Upper
Vermillion:Missouri Aquifer for 2,334 acres of irrigation. Water Permit Application No. 7609-3
has been withdrawn, '

Water Permit Application No. 7441-3 filed by Gary or Julie Peterson proposes to appropriate up
to 280 acre-feet of per year (ac-ft/yr) at a maximum diversion rate of 1.79 cubic feet of water per
second {(cfs) from one well to be completed into the Upper Vermillion Missouri aquifer. The
well is expected to be approximately 175 feet deep and is to be located in the center of the SE%
of Section 8, T95N-R52W. This application proposes to irrigate 140 acres located in the SE% of
Section 8, T9SN-R52W. '

Water Permit Application No. 7442-3 filed by Gary or Julie Peterson proposes to appropriate up
to 80 ac-ft/yr to irrigate 40 acres located in the W' NE; Section 17, T9SN-R52W using an
existing well which is authorized by Water Right No. 5982-3. Water Right No. 5982-3
appropriates up to 320 ac-ft/yr at a maximum diversion rate of 2.28 cfs from one well 165 feet
deep completed into the Upper Vermillion Missouri aquifer, located in the center of the NWY% of
Section 17, T9SN-R52W. This application does not propose to increase the diversion rate
authorized for this well, ‘

Water Permit Application No. 7452-3 filed by Jerome Hult proposes to appropriate up to 220 ac-
ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed .into the Upper
Vermillion Missouri aquifer. The well is expected to be approximately 190 feet deep and is to be
located in the SW% NEY of Section 32, T98N-R52W. The application proposes to irrigate 110
acres located in the W ! NEY, SEY NEY of Section 32, T98N-R52W. This application is
requesting a diversion rate greater than the statutory limit of 1 cfs per 70 acres.

Water Permit Application No. 7466-3 filed by Bethel Hagen Trust proposes to appropriate up to
304 ac-fi/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the
Upper Vermillion Missouri aquifer. The well is expected to be approximately 169 feet deep and
is to be located in the approximate center of the NEY of Section 5, T96N-R51W. This
application proposes to irrigate 152 acres located in the NEY of Section 5, T96N-R51W. .

Water Permit Application No. 7535-3 filed by Donald Benson proposes to appropriate up to 130
ac-ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the Upper
Vermillion Missouri aquifer. The well is expected to be approximately 220 feet deep and is to be
located in the SW% NW¥ of Section 30, T98N-R53W. This application proposes to irrigate 65
acres located in the NWY of Section 30, T98N-R53W. The application is requesting a diversion
rate greater than the statutory limit of 1 cfs per 70 acres.

Water Permit Applicatiori No. 7467-3 filed by Cleland Hagen Trust proposes to appropriate up to

304 ac-ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the
Upper Vermillion Missouri aquifer. The well is expected to be approximately 134 feet deep and
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is to be located in the approximate center of the NWY% of Section 13, T96N-R51W. This
application proposes to irrigate 152 acres located in the NW¥% of Section 5, T97TN-R52W.

Water Permit Application No, 7468-3 filed by Cleland Hagen Trust proposes to appropriate up to
304 ac-ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the
Upper Vermillion Missouri aquifer. The well is expected to be approximately 134 feet deep and
is to be located in the approximate center of the NEY of Section 26, TO6N-R51W. This
application proposes to irrigate 152 acres located in the NEY of Section 5, T98N-R52W.

Water Permit Application No. 7558-3 filed by Cleland Hagen Trust proposes to appropriate up to
240 ac-ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the
Upper Vermillion Missouri aquifer. The well is expected to be approximately 275 feet deep and
is to be located in the approximate center between the NWY and the SW4 of Section 1, T98N-
R52W. This application proposes to irrigate 120 acres located in the N% SW'4, S%2 NW4 of
Section 1, T98N-R52W in Turner County. ‘

Water Permit Application No. 7587-3 filed by Paul Petersen proposes to appropriate up to 320
ac-ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the Upper
Vermillion Missouri aquifer. The well is expected to be approximately 100 feet deep and is to be
located in the approximate center of the SEV4 of Section 10, T98N-R53W. This application
proposes to irrigate 160 acres located in the SW¥4 of Section 10, T98N-R53W in Turner County.

Water Permit Application No. 7588-3 filed by Paul Petersen proposes to appropriate up to 320
ac-ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the Upper
Vermillion Missouri aquifer. The well is expected to be approximately 145 feet deep and is to be
located in the approximate center of the SW¥4 of Section 19, T98N-R53W. The application
proposes to irrigate 160 acres located in the SW¥4 of Section 19, T98N-R53W in Turner County.

Water Permit Application No. 7600-3 filed by Michael D. Stevens proposes to appropriate up to
360 ac-ft/yr at a maximum diversion rate of 3.56 cfs from two wells to be completed into the
Upper Vermillion Missouri aquifer. The wells are expected to be approximately 200 feet deep
and are to be located in the NEY% NWY and the approximate center of the SW4 of Section 12,
T96N-R52W. This application proposes to irrigate 180 acres located in the NW'4, N2 SW4 of
Section 12, T96N-R52W in Turner County. A pivot in the center of the SW¥% of Section 12 will
irrigate the entire SWY of the section. A portion of Water Permit No. 7128 3 held by Paul
Shubeck authorizes irrigation of the S¥2 SW¥% of Section 12.

Water Permit Application No. 7601-3 filed by Michael D. Stevens proposes to appropriate up to
264 ac-ft/yr at a maximum diversion rate of 1.89 cfs from one well to be completed into the
Upper Vermillion Missouri aquifer. The well is expected to be approximately 200 feet deep and
is to be located in the approximate center of the NEY of Section 25, TO7N-R53W. This
application proposes to irrigate 132 acres located in the NEY of Section 25, T97N-R53W in
Turner County.

Water Permit Application No. 7602-3 filed by Michael D. Stevens proposes to appropriate up to
264 ac-ft/yr at a maximum diversion rate of 1.89 cfs from one well to be completed into the
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Upper Vermillion Missouri aquifer. The well is expected to be approximately 140 feet deep and
is to be located in the approximate center between the NWY and the NEV4 of Section 34, T97N- -
R53W. This application proposes to irrigate 132 acres located in the EY NWY and the W% NEY,
of Section 34, T97N-R53W in Turner County.

Water Permit Application No. 7603-3 filed by Michael D. Stevens proposes to appropriate up to
240 ac-ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the
Upper Vermillion Missouri aquifer. The well is expected to be approximately 150 feet deep and
is to be located in the approximate center of the NEY of Section 33, TO7TN-R52W. This
application proposes to irrigate 120 acres located in the NE% of Section 33, T97N-R52W in
Turner County. The application proposes a diversion rate in excess of the statutory limit.

Water Permit Application No. 7623-3 filed by Darrell Osborn proposes to appropriate up to 280
ac-ft/yr at a maximum diversion rate of 1.89 cfs from one well to be completed into the Upper
Vermillion Missouri aquifer. The well is expected to be approximately 140 feet deep and is to be
located in the SEY NW¥; of Section 24, T97N-R52W. This application proposes to itrigate 140
acres located in the NWY4, W% NEY of Section 24, T97N-R52W in Turner County.

Water Permit Application No. 7633-3 filed by Brad Farrar proposes to appropriate up to 304 ac-
ft/yr at a maximum diversion rate of 1.78 cfs from one well to be completed into the Upper
Vermillion Missouri aquifer. The well is expected to be approximately 205 feet deep and is to be
. located in the approximate center of the SW¥% of Section 32, TO8N-R53W. This application
proposes to irrigate 152 acres located in the SW¥% of Section 32, T98N-RS3W in Turner County.

Water Permit Application No. 7653-3 filed by Jeremiah Welsh proposes to appropriate up to 170
ac-ft/yr at a maximum diversion rate of 1.67 cfs from one well to be completed into the Upper
Vermillion Missouri aquifer. The well is expected to be approximately 180 feet deep and is to be
located in the approximate center of the SW¥% of Section 8, T96N-R52W. This application
proposes to irrigate 85 acres located in the W % SWY4, NEY4SWY4 Section 8, T96N-R52W. This
application proposes a diversion rate greater than the statutory limit.

The Upper Vermillion:Missouri aquifer is a buried glacial outwash deposit that consists of fine
sand to medium-pebble gravel. The aquifer underlies approximately 204,832 acres of
Hutchinson, Turner, Lincoln and Clay Counties. The aquifer blends into the Lower Vermillion
Missouri aquifer in northern Clay County. :

- The average thickness of the aquifer is estimated to be 68 feet in Tumer County and is estimated -
to be 100-150 feet thick in the areas proposed by these applications. The aquifer contains an
estimated 1.8 million ac-ft of water in storage in Turner and Hutchinson Counties and an
estimated 317,180 ac-ft of recoverable water in storage in Clay and Lincoln Counties.

The Upper Vermillion:Missouri aquifer is primarily, but not exclusively, under confined
(artesian) conditions. Groundwater movement in the aquifer is to the south-southeast at a
gradient that was estimated in independent studies to be approximately four feet per mile (ft/mi).
However, based on DENR-Water Rights® observation wells the gradient was 4.3- 4.6 ft/mi in
May 2012. : ' :
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The Upper Vermillion:Missouri outwash generally overlies the Carlile Shale although Sioux
quartzite directly underlies the aquifer in the northern portion of the aquifer. The Upper
Vermillion:Missouri aquifer overlies the Niobrara Formation in western Turner County. The
aquifer is generally buried by glacial till; however, in places it is overlain by and is hydraulically
connected to the surficial Parker Centerville aquifer.

Recharge to the Upper Vermillion:Missouri aquifer occurs through: 1) direct infiltration of
precipitation in areas where the aquifer is at or near ground surface; 2) inflow from fractures in
the Sioux Quartzite; and 3) inflow from the Niobrara aquifer. Referring to past independent
studies, Mr. Buhler testified that the recharge rate to the Upper Vermillion:Missouri has been
estimated at 0.25 inches per acre per year calculated from regional flow net analysis. This would
produce an-average annual recharge to the overall Upper Vermillion:Missouri aqulfer of 4,267
ac-ft/yr.

Mr. Buhler evaluated the recharge poten‘ual of the Upper Vermillion:Missouri aquifer by
undertaking a regional flow net analysis based specifically on May 2012 water level data from -
the DENR Observation Well Network. A flow net analysis is a calculation of the amount of
water flowing through the aquifer. To do this, Mr. Buhler relied on (a) the average
transmissivity of the aquifer based on the calculated transmissivity of irrigation wells in the
aquifer where the data to allow these calculations was available, (b) the hydraulic gradient for the
Upper Vermillion:Missouri based on data from the observation well network, and (c) the
distance of the appropriate cross section of the Upper Vermillion:Missouri. He found that the
amount of water moving through the Upper Vermillion:Missouri is approximately 15.99 ac-
ft/day or 5,836 ac-ft/yr. In order to sustain this volume of groundwater moving through the
aquifer, the recharge rate in inches per acre per year based on the area of the aquifer would be
0.34 inches. This recharge rate cannot be considered “average annual recharge” since it used
only 2012 data. The estimate does agree in general with the average annual recharge estimate
from the independent studies that Mr. Buhler consulted.

The recharge rates estimated for the Upper Vermillion:Missouri aquifer should be considered
reflective of “existing conditions”. Mr: Buhler explained that independent studies have found
that the southern 19.5 miles of the western boundary of the Upper Vermillion:Missouri in Turner
County to be hydraulically connected to (and receiving recharge from) the Niobrara aquifer.

Increased recharge will be induced from the Niobrara aquifer with increased pumping from the
Upper Vermillion:Missouri. '

Discharge from the Upper Vermillion:Missouri Missouri aquifer occurs naturally through
groundwater outflow to the Lower Vermillion Missouri aquifer and also by well withdrawals.
Reports on file with the DENR-Water Rights Program show that domestic use wells are
completed into the Upper Vermillion:Missouri aquifer, however withdrawals from domestic
users are not expected to be significant.

In addition to domestic use, there are currently 100 water rights/permits appropriating water from

the Upper Vermillion:Missouri. Appropriations authorize municipal, commercial, rural water
system and irrigation uses. The cities of Viborg and Davis hold water tights to appropriate water
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from this aquifer, but they are supplied completely by TM Rural Water System. The City of
Centerville receives 70% of its 64,000 gallons per day average from Lewis and Clark Rural
Water System and 30% from the Upper Vermillion:Missouri. The average municipal water use
from the Upper Vermillion:Missouri is 21.5 ac-ft/yr.

There are two commercial water rights from this aquifer. One is a concentrated animal feeding
operation permitted for 1,800 head of beef cattle with an estimated average annual water use of
36 ac-ft/yr. The other is a fertilizer plant with an estimated average annual water use of
1,000,000 gallons per year (i.e. 3.07 ac-ft/yr).

Two rural water systems are supplied by the Upper Vermillion:Missouri aquifer; TM Rutal
Water System and South Lincoln Rural Water System. The water use for each of these systems
has approached or- exceeded 1000 ac-ft/yr since 2009.

The majority of the water pumped from the Upper Vermillion:Missouri aquifer is for irrigation
use. In 1979 there were 56 irrigation permits; the number increased to 79 in 2011. Irrigators
report pumping annually and pumping has also increased during this period. Pumping exceeded
7000 ac/ft in some recent years, but the average of reported pumping from 1979- 2011 is 4865.42
ac ft/yr.

There are two future use permits for this aquifer. TM Rural Water System holds both of them
and they total 740 ac/ft year. A future use permit is a reservation of water and does not authorize
withdrawals. However, in theory future use permits can be completely developed.

The total of well withdrawals from the Upper Vermillion:Missouri aquifer plus the amount of
water that can be developed from future use permits is estimated to be approximately 7, 900
acre-feet per year assuming average municipal, commercial, and irrigation use; 2,250 ac-ft/yr
rural water system use; and 740 ac-ft/yr from future use permits. The estimated average annual
recharge is currently estimated to be approximately 5,836 ac-ft/yr. The current estimated
average annual withdrawal from the Upper Vermillion:Missouri aquifer appears to exceed the
estimated average annual recharge to the aqulfer

The DENR-Water Rights Program monitors 29 observation wells in the Upper Vermillion:
Missouri. The observation well data shows seasonal fluctuations in water levels ¢orresponding
to recharge and discharge. The aquifer responds well to climatic conditions with rising water
levels during wet years and gradually declining water levels during dry years. :

The hydrograph for an observation well in Clay County in the southernmost part of the aquifer
area studied (observation well CL-80K) shows that there is currently more water in storage in the
area of the well than when the well was completed. The linear trend line for this well data shows
a positive slope, indicating that in general, recharge has exceeded discharge in this area over the
period of record since the well was constructed in 1980,

Other observation wells in the Upper Vermillion:Missouri aquifer document downward trends in
water levels. The slope of the trend lines for 15 of the 29 observation wells is negative (i.e.
downward sloping). The observation wells with downward trending water levels are
concentrated in two areas: an area in the north central portion of the aquifer and an area in the
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northwest portion of the aquifer. The first area is in the vicinity of South Lincoln Rural Water
System wells and the second is in the vicinity of TM Rural Water District wells.

Water use from the two areas of declining water levels has steadily increased. At this time, data
is not available to determine if the water levels in these areas will stabilize under steady rural
water system withdrawals. : '

Mr. Buhler said he cannot conclude that unappropriated water is available from the Upper
Vermillion:Missouri aquifer. Increased withdrawal is likely to induce additional recharge from
the Niobrara aquifer. Additional studies should be done to ensure water from the Upper
Vermillion:Missouri aquifer is placed to maximum beneficial use while still protecting existing
users and ensuring that withdrawals from the aquifer will not exceed recharge to the aquifer.

The chief engineer recommended deferral of all 17 applications.

Responding to questions from Ms. Best regarding average annual recharge compared to average
annual withdrawal, Mr. Buhler said SDCL 46-6-3.1 states that no application to appropriate
groundwater may be approved if, according to the best information reasonably available, it is
probable that the quantity of water withdrawn annually from a groundwater source will exceed
the quantity of the average estimated annual recharge of water to the groundwater source. In this
case the average annual withdrawal is expected to be 7,900 ac-ft/yr and average annual recharge
‘is at best 5,836 ac-ft/yr. Mr. Buhler said if the board relied on this information alone, the permits
would have to be denied, that is the reason he further analyzed the information using the
observation well data.

Ms. Best stated that one of the intervenors indicated that there was another water permit
application that was recently reviewed by DENR; Roger Hansen, Hansen Properties. She asked
Mr. Buhler where that application is located with respect to Gary Peterson’s applications. Mr.
Buhler stated that Slide No. 10 in his Powerpoint presentation shows the Upper Vermillion:
Missouri aquifer and the Lower Vermillion:Missouri aquifer.

Mr. Buhler stated that on February 5, 2013, staff met with several folks in Viborg. One of the
questions was where is the line between the Upper Vermillion:Missouri and Lower Vermillion:
Missouri, and Mr, Buhler did not know the answer at the time. In the area is the Parker
Centerville outwash, Slide No. 36, which is a surficial aquifer. If the Parker Centerville outwash
is placed on top of the slide showing the Upper and Lower Vermillion:Missouri aquifers, it is
overlying the Upper Vermillion:Missouri aquifer. The Parker Centerville outwash blends with
the Upper Vermillion:Missouri aquifer and becomes the Lower Vermillion: Missouri, so the line
'was drawn showing the Upper and Lower Vermillion:Missouri.

The state Geological Survey drilled two test holes, a north one and a south one. The north test
hole shows that from zero to 30 there is sand and gravel, and from 54 to 154 there is sand and
gravel. The sand and gravel in that upper interval is the Parker Centerville outwash. The sand
and gravel in the lower interval is the Upper Vermillion:Missouri aquifer. The southern test hole
showed sand from zero to 145 feet. All of that sand is the Lower Vermillion:Missouri aquifer.
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Ms. Best asked if Mr. Buhler was involved with reviewing the Hansen application. Mr. Buhler
said he was involved with reviewing the Hansen application, and Mr. Gary Peterson had raised
some concerns regatding the availability of water for the Hansen application. The Hansen
application is located less than a mile from the Peterson applications.

The Hansen application was filed on July 20, 2012, and when it was reviewed it was the only
application from the Upper Vermillion:Missouri. While DENR’s staff engineer, Adam
Mathiowetz, questioned whether granting the permit would cause the withdrawal to exceed
recharge in Upper Vermillion:Missouri based on overall data so he also looked at nearby
observation wells and found that they were not trending downward. This conflicting data raised
a flag but Mr. Mathiowetz’s report, dated September 18, 2012, favored approval of the Hansen
permit based on then nearby observation well data. The Mathiowetz report was provided to the
chief engineer who recommended approval. The Hansen application was published, there were
no intervenors, and on October 9, 2012, the permit was granted by the chief engineer under
SDCL 46-2A-23. |

Mr. Buhler stated that the data he compiled shows that several of the DENR observation wells
are declining in this aquifer, and at this time it is not known whether the area of declining water
levels is expanding. Mr. Buhler asked Joe Stonesifer, an engineer in the Water Rights Program,
to take an independent look at the recharge/withdrawal analysis. Mr. Stonesifer reported back to
Mr. Buhler that he encountered the same issues as Mr. Mathiowetz. Mr. Buhler then took over
the review and conducted the analysis several ways.

Mr. Buhler stated that staff met with Tim Cowman and State Geologist, Derric Iles, SD
Geological Survey, to discuss how the aquifer will be studied. Staff projects the study will be
completed within a year.

Responding to questions from Mr. Rumpca regarding the red dots on Slide No. 43, Mr. Buhler
stated that the Parker Centerville outwash overlies the Upper Vermillion:Missouri aquifer. There
is 20 feet of glacial till between the two aquifers. At the red dot on the east, the Parket
Centerville outwash is not present; that is simply the Upper Vermillion:Missouri aquifer. South
of that line, the southern boundary of the Upper Vermillion:Missouri aquifer, everything would
look like the eastern well, except it would be in the Lower Vermillion:Missouri aquifer. There is
a trench that has been cut into the bedrock, so this trench has the Upper Vermillion:Missouri
aquifer in it and on both sided of it is Niobrara. At this time there are no deferred water permit
applications out of the Niobrara aquifer. Years ago one application for water out of the Niobrara
was deferred. The water levels in the Niobrara are higher than the water levels in the Upper
Vermillion:Missouri aquifer. There is a hydraulic connection between the two.

Mr. Rumpca said Mr. Buhler’s presentation shows Nos. 7441-3 and 7442-3 are both marked as
Mr. Peterson’s wells, the one existing and the new one he is requesting. The following slide
shows that they are not actually north at all from the Hansen well, but in fact the new proposed
well No. 7441-3, is actually directly to the west of Mr. Hansen’s well and the other well is
actually south of there. Mr. Buhler said that is correct. Mr. Rumpca asked if Mr. Buhler is able
to determine from this slide where the line is between the north and south part of the actual
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aquifer. Mr. Buhler answered that he cannot determine the Upper and Lower
Vermillion:Missouri aquifers just by looking at this slide.

Mr. Rumpca asked if Mr. Buhler knows how wide the actual line is. Mr, Buhler answered that
there is no width assigned to the line. There is a line that Lynn Hedges, SD Geological Survey,
put on the map and depending upon what scale you make the map, the line is different sizes.

Mr. Rumpca asked how Mr. Buhler makes the determination as to whether or not an applicant is
in the Upper or Lower Vermillion:Missouri aquifer. Mr. Buhler answered that the proposed
~ diversion point is placed on the map, then it is determined which side of the line it is on.

Earlier Mr. Rumpca brought up the fact that the location of the two wells was north of the
Hansen well. Mr. Buhler stated that when he was putting all of the points on the map on the
scale of the map he was using he simply let the computer plot the location and it plotted it in the
center of the section. At the scale he was using, the center of the section worked. The difference
between the center of the section and the southwest quarter of the section that Mr. Peterson is
looking at moves it from north of the well to straight west of the well.

Mr. Rumpca asked if there are other observation wells within a mile or two radius of Mr.
Peterson’s proposed well. Mr. Buhler answered that the only observation wells are shown on
Slide 45 and the nearest is the CL-80K well, which is about three and one half miles away.

There are other wells used for irrigation. On Slide No. 54 the red dots are irrigation wells, the
blue dot is the Hansen well, the yellow dots are commercial irrigation municipal future use, and
rural water. The yellowish green color shows the area of declining water levels. The
observation wells were measured after Mr. Mathiowetz completed his report and 15 out of 29
wells had the lowest water levels on record. Some of these observations have been in place since
1977.

Responding to questions from Mr. Rumpca, Mr. Buhler said since No. 7609-3 has been
withdrawn, the only applications left in Clay County are Mr. Peterson’s. The green line going
east to west on Slide No. 15 is Highway 46 and is also the county line.

Regarding the regional flow net analysis formula shown on Slide No. 22, Mr. Buhler pointed out
on Slide No. 10 where the eight miles in the flow net analysis formula was applied across the
aquifer.

Mr. Buhler said the water in the aquifer is in transient storage in the sand and gravel in the
aquifer; it is moving with a gradient of approximately four feet per mile.

Regarding Slide No. 29 Mr. Buhler said the observation well was installed in 1980 and compared
with 2012. The linear trend line is shown because if you go to the next slide it gets confusing
when you see all the pumping. Mr. Buhler said he is required to give an average, but he is not
going to talk average water level in the aquifer. When referring to an average, that is average use
(i.e. pumping) from the aquifer for the entire period of record.
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Responding to questions from Mr. Rumpca regarding Application No. 7609-3, Mr. Buhler said
the applicant withdrew that application and applied for a new permit from the Parker Centerville
outwash. Slide No. 41 shows that from 0 to 30 feet is the Parker Centerville outwash and from
54 to 154 feet is the Upper Vermillion:Missouri aquifer. The two aquifers are not blended at this
point. They are separate and distinct. On Slide No. 38, the blue color shows the Parker
Centerville outwash. That goes from ground surface to 30 feet below ground surface. The
hatched area on Slide No. 38 is the Upper Vermillion:Missouri aquifer. That aquifer does not
begin until 54 feet below ground surface. The two aquifers haven’t blended until the south side
of the line. On the west edge of the Parker Centerville outwash you can drill a well into the
Upper Vermillion:Missouri aquifer and see the Parker Centerville.

Mr. Rumpca asked if prior to the recommendation to defer all of these applications, was it the
general practice of DENR to review each individual application and prepare a report on that
individual application. Mr. Buhler answered that reason applications are reviewed individually
is because the department has to determine whether the well will impair other rights as well as
the availability of appropriated water. Availability of appropriated water is an aquifer-wide basis
and impairment of existing rights is at a specific point. In this case, by lumping all of these
applications together, the red flag came up when determining availability of water; staff never
got to the point of determining whether existing rights would be impaired. Seven applications
were submitted between September 26, 2012 and November 30, 2012, the report was completed
on December 11, 2012, and the chief engineer’s recommendation was made on December 18,
2012. Eleven applications were submitted between December 13,2012 and January 22, 2013,
the report was completed on February 4, 2013, and the chief engineer’s recommendation was
made on February 5, 2013. The Peterson’s applications were received on September 26, 2012.
The Hansen application was received on July 20, 2012, with the report was completed September
18, 2012, and the chief engineer’s recommendation was made on September 18, 2012,

Mr. Hagen asked if there was a 2,000 acre-feet deficit per year, how long would it take {o
completely dry up the aquifer and how many gallons of water per acre feet of water are in the
aquifer.

Mr. Buhler said there is 1.8 million feet of water in storage in Turner and Hutchinson Counties,
317,180 in Clay and Lincoln Counties, which totals 2.1 million acre feet of water in storage in
the aquifer. Ata 2,000 acre-foot deficit that would be 1,050 years to completely dewater the
aquifer if there was no recharge.

Responding to questions about the observation wells from Mr. Hagen, Mr. Buhler said there are
29 wells at depths of 80 to 389 feet into the aquifer.

Mr. Stevens asked how reliable an observation well is when there are static water levels from a
180 foot well is only a few feet below the surface. Mr. Buhler stated that this is a confined
aquifer. There is 100 and 150 feet of impermeable material that you need to drill through before
you get to the water-bearing material. The water in the aquifer is under pressure causing the
water to rise above where the sand and gravel was encountered and it does bring the water up to
20 feet below ground surface in places. That is an artesian pressure and that artesian pressure
fluctuates with recharge and discharge.
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Mr. Stevens ask if it is fair to say there is so much water in the aquifer that it is actually bubbling
to the surface. Mr. Buhler answered that the recharge source is apparently higher than the ‘
aquifer and water is simply trying to seek its own level; it is not fair to say the aquifer is too full.

Responding to questions from Mr. McCarty regarding Slide No. 7, Mr. Buhler agreed that the
map shows Swan Lake and Turkey Creek, and the Turkey Creek Watershed goes to the
northwest. o

Mr. McCarty said page 8 of Mr. Buhler’s report includes a chart of the number of permits that
have been issued from 1979 through 2011. He asked if in 1979 there were 56 permits specific to
the Upper Vermillion:Missouri aquifer. Mr. Buhler said that is correct.

Mr. McCarty asked if in general over the course of the last 30 vears there has only been a one or
two permit increase each year. Mr. Buhler said from 2007 to 2008 the permits increased by
seven. _

Mr. McCarty said in 2011 there were 79 active irrigation permits in this aquifer and if you add

17 new applications the percentage of increase is significant. Is part of the reason the staff is
considering all 17 of the applications together is that if 17 of these are granted the draw will be
significant out of the aquifer in comparison to the 79 that are already there. Mr. Buhler answered
that the reason the staff considered all 17 applications together is because the availability of
unappropriated water had to be addressed for any and all of the applications. ‘

Mr. McCarty asked when the calculation of the 7,900 acre-feet/year discharged shown on Slide
No. 26 was done. Mr. Buhler answered this is average irrigation from 1979 through 2011, rural
water system, municipal and commercial at last year’s level.

Mr; McCarty asked of those different aspects for purposes of discharge, which water use is the
majority of the pull. Mr. Bubler answered irrigation based on 79 permits.

Mr. McCarty said that 7,900 acre-feet which Mr. Buhler says results in a negative number
between recharge and discharge and that 7,900 does not take into account the additional 17
permits that would be added if they were not deferred. He asked if Mr. Buhler had done a
calculation to determine what the additional negative number would be if the 17 additional
permits were added. Mr. Bubler answered he has not done that calculation.

Mr. McCarty asked if the Upper Vermillion:Missouri aquifer and the Lower Vermillion:Missouri
are two completely separate aquifers where they don’t flow into each other. Mr. Buhler said the
Upper Vermillioin:Missouri aquifer discharges to the Lower Vermillion:Missouri and the
Niobrara flows into the Upper Vermillion:Missouri. The Parker Centerville outwash overlies the
Upper Vermillion:Missouri and merges with the Lower Vermillion:Missouri. Mr. Buhler
answered questions from the board members.

Ms. Best asked Mr. Buhler to draw the eight miles across the aquifer on a paper copy of
Powerpoint Slide No. 10. The eight miles is the distance Mr. Buhler used in calculating in the
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flow net analysis. Mr. Buhler said based on the potenetiometic surface the flow of the aquifer all
of the water would have had to flow through a cross sectional area at that point which works out
to be eight miles. Regarding withdrawal and recharge, Mr. Buhler said the law says and the
Hines decision says to look at average water use versus average annual recharge.

Ms. Best asked if Mr. Buhler attributes the declines in some of the observation wells to drought.
Mr. Buhler answered there was a linear regression analysis done on each of the observation wells
that showed an upward or downward trend.

Regarding Peterson Application No. 7442-3, Ms. Best said the position was raised that it was not
asking for more water. Mr. Buhler said he is going to assume that the average application rate is
six to 12 inches a year so if you ﬂgure 12 inches a year for irrigation of 40 acres they will use 40
acre-feet of water. He said by not increasing the pump rate yet adding acres they will be
pumping more water because they will be pumping longer at that pump rate to cover the extra
acres.

Ms. Best asked if the DENR has reviewed application in groups in the past. Mr. Buhler said they
have. She asked Mr. Buhler if there any reason he would come up with a different result 1f the
applications had been considered separately. Mr. Buhler answered no.

Mr. Rumpca called Adam Mathiowetz,

Responding to questions from Mr. Rumpca regarding Exhibit G.P. 2, Roger Hansen’s water
permit application (Nos. 7383-3 and 7384-3) and engineering report, Mr. Mathiowetz stated that
he did a separate engineering report for Mr. Hansen’s application in the Lower Vermillion;
Missouri aquifer. The recommendation for that application was approval. Table 1 on page 15 of
G.P. 2 is entitled “Irriation water use from the Upper Vermillion:Missouri aquifer in Clay
County (Water Rights 1990-2011).” The table lists the irrigation pumping as reported through
annual irrigation questionnaires from the Upper Vermillion: Missouri aquifer in Clay County.
The table does not include any other type of well in Clay County. Several of the observation
wells are outside of Clay County. -

Mr. Rumpca asked if there was a change in policy between approval of the Hansen permit in
Clay County and the 17 new applications that are now looking at observation wells and well data
that extends the entire Upper Vermillion:Missouri aquifer. Mr. Mathiowetz said he is not aware
of any change in policy.

Mr. Rumpca asked if page 19 of Exhibit G.P. 2 under the paragraph “Existing Water Rights”
states that there are three permits within one mile of Mr. Hansen’s proposed location and three of
those were in the Upper Vermillion:Missouri and three were in the Lower Vermillion:Missouri
aquifer. Mr. Mathiowetz answered that is correct. Mr. Mathiowetz stated that Table 2 on page
19 of G.P. 2 is an explanation of those six water rights within one mile of the proposed well
location.

Page 20 of G.P. 2 lists the conclusions. Mr. Rumpca asked Mr. Mathiowetz to explain
Conclusion No. 3. - The observation well data does not support the recharge estimate from
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Hedges (1985). Mr. Mathiowetz stated that the recharge estimate, which is on page 2 of his
report (page 14 of G.P. 2) is calculated over the area of the aquifer in Clay County is 233.33
acre-feet per year. The next page states that average annual use for the Upper Vermillion:
Missouri aquifer in Clay County is 456.4 acre-feet per year. Discharge is exceeding recharge
based on that recharge estimate, but the hydrographs in the report show an upward trend in water
levels in the aquifer. Mr. Mathiowetz said he reached Conclusion No. 3 because the observation
well data, which is real data, does not support the estimate made by Mr. Hedges.

Mr. Rumpca asked if the observation wells Mr. Mathiowetz cites in his report show any negative
impact or negative effect on the aquifer based on those observation wells. Mr. Mathiowetz
stated that in general looking at the trend line the general water level in the aquifer in the
observation wells listed in his report have shown an increase over the period of record. Whether
it be from starting in 1977 or in 1980, from the day that well was installed and water levels were
started being taken to the last reading Mr. Mathiowetz had when he wrote the report, the general
trend line was an increase in water level.

Mr. Rumpca asked if a report had been started on Mr. Peterson’s wells. Mr. Mathiowetz
answered he is not aware if a report had been started prior to the influx of applications. Mr.
Rumpca asked if a report were done for the Peterson applications, would it be close or near the
Roger Hansen report. Mr. Mathiowetz said that would depend on the circumstances.

Mr. Mathiowetz answered questions from the board members regarding his report.

Gary Peterson was administered the oath by Carla Bachand and testified that he has been
farming since 1976. The Peterson’s moved to their farm 1984, purchased that farm in 1987, and
started irrigating in 1997. Mr. Peterson said he had experience with irrigation prior to putting the
irrigation on his farm. He said irrigation has been beneficial to his farm. Mr. Peterson said he
rented land from the Mary Wrigg Trust originally, but he no longer farms that land. At this time
Mr. Peterson rents two properties that are irrigated, the Larry Erickson land shown on G.P.
Exhibit 5. The Larry Erickson property was referenced in the Roger Hansen report,

G.P. Exhibit 4 is an aerial photo. Mr. Peterson said this exhibit has circles on it. The smallest
circle on the exhibit is what Mr. Peterson has a water permit for right now. Mr. Peterson said the
permit is for 115 acres and the diversion rate is 735 gpm and two acre feet per year on each acre.
Mr. Peterson bought 40 acres to the east of the original circle so he could expand the irrigator to
reach north to south, east to west. Mr, Peterson said basically there are 160 acres of tillable
ground east of the farmstead so a full length pivot can be used to irrigate those acres.

Mr. Peterson said his application was for 40 additional acres. The net gain is 18 acres that will
be irrigated over the original 150; it will go from 115 to 133 acres. Mr. Peterson said he will not
need any more water appropriated for this piece of ground. The water and diversion rate that is
appropriated now is sufficient for expanding the system to cover 133 acres.

G.P. Exhibit 3, page 2,is a summary of irrigation questlormalres for Water Right No. 5982-3

Gary Peterson, 1997-2012. Mr. Peterson said he is using less water than what is actually
appropriated to him. Mr. Peterson said in 1997, 320 acre feet was appropriated because his
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original application as for 160 acres. The board gave him 2 acre feet per acre. When staff
inspected his system, they determined that it would water 115 acres, so his appropriation was
reduced to 230 acre feet per year in 2004. Mr. Peterson said the average appropriation of water
for those 16 years is 269.375 acre feet. Mr. Peterson’s average actual pumping over those 16
years is 46.355 acre feet. Mr. Peterson said this is the reason he does not need any more water
on this water permit, he just needs it amended to include an additional 18 acres of land. He said
there is plenty of water appropriated for that well. He is not going to change the well, he is not
going to make it pump faster; the well will stay exactly the way itis now. Mr. Peterson said he
is actually using about 20 percent of the water that is appropriated for that well.

Mr. Peterson said the acre feet of the water use reported is based on the engine hours on his John
Deere diesel engine. Some of those hours are moving the machine dry because he does not have
a parking lane that the machine can be parked on. For tillage operations it has to be moved so
the field can be tilled where the irrigator was, so the water usage is a little bit over stated on his
actual water pumped because he reads off engine hours versus watering hours.

Mr. Peterson’s other application is for a new well the McMurchie land, which is shown on
Exhibit G.P. 5. Mr. Peterson said he has wanted to irrigate this land for quite a while but the
McMurchie brothers did not want to invest the money and Mr. Peterson did not want to invest
money in land he did not own. In the fall of 2012, the McMurchie brothers came to Mr. Peterson
and offered to sell the land to Mr. Peterson. This was about the same time Mr. Peterson applied
for the water permit. Mr. Peterson has already purchased the irrigator for that land and the
engine to run the pump.

G.P. Exhibit 1 is a timeline of events. Mr. Peterson stated that on July 20, 2012, Roger Hansen
applied for a water permit on the 80 acres directly east of where Mr. Peterson is applying for.a
water permit for a new well. On September 10, 2012, Mr. Peterson started negotlatlons on
purchasing the McMurchie property. On September 18, 2012, the DENR engineer
recommended approval of the Roger Hansen water permit. On September 26, 2012, the DENR
received Water Permit Application Nos. 7441-2 and 7442-3, Gary and Julie Peterson. On
November 19, 2012, Ken Buhler held an informational meeting in Viborg regarding the DENR
staff’s concerns about the aquifer. At the meeting Mr. Peterson asked Mr. Buhler what date he
was first aware of the concerns about the aquifer and Mr, Buhler did not give a specific date.
After the meeting, Mr. Buhler called his office and told Mt. Peterson the date was November 19,
2012, is when he was first aware of a potential concern.

On November 26, 2012, Mr. Peterson called DENR to check on the status of his water permit
applications and he was told to be patient. Mr. Peterson said the reason he called is he hadn’t
closed on the land purchase yet and he wanted to know the status of his permits. That date is 60
days after Mr. Peterson submitted his applications. On December 11, 2012, is the date of the
engineering report. Mr. Peterson closed on the McMurchie land on December 14, 2012. On

December 18, 2012, Mr. Peterson again called DENR and was informed of the decision to

recommend deferral of the water permits. Mr. Peterson received the notice regarding the deferral
recommendation on December 21, 2012.
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The public meeting in Viborg was held February 5, 2013,

Mr. Peterson said Greg Merrigan is the manager of the Clay County Rural Water System, which
is located approximately five miles from Mr. Peterson’s home, Mr. Peterson is a member of the
Clay County Rural Water System. G.P. Exhibit 6 is the January 2013 issue of the Clay Rural
Water System quarterly publication. Mr. Merrigan’s comments in the manager’s article states
that the aquifer has an abundance of water. Mr. Peterson said Clay Rural Water System has
monitoring wells of their own, and Mr. Merrigan told Mr. Peterson that he had no concerns
regarding Mr. Peterson’s water permit applications.

M. Peterson said when received the news that staff was planning to recommend deferral of his
applications, he talked to Eric Gronlund on the telephone. Mr. Gronlund gave Mr. Peterson the
names of engineering firms that Mr. Peterson could contact regarding getting his own

engineering study done. Mr. Peterson said he thought about getting his own engineering study
done, but then he stumbled on to the Roger Hansen permit report on the internet. It is 5,000 feet
from where Mr. Peterson is applying for and it is in basically the same timeframe, so Mr.

Peterson didn’t feel there was a reason to spend more money on another engineering report.

Mr. Peterson said he is appearing before the board because his livelihood depends on these water
permits.

Responding to questions from Mr. Best, Mr. Peterson said he became aware that Mr, Hansen was
granted a permit when he started irrigating last summer. He also researched the permit on the
internet and found that on September 18, 2012, the chief engineer had recommended approval of
the application. Mr. Peterson said he assumed his permit would be granted because his '
neighbor’s permit was granted.

Mr. Peterson answered questions from the board.

Mr. Freeman stated that the board would not work late into the evening. He asked any applicants
that could not be here the next day 8:00 a.m. to provide testimony at this time.

Mr. McCarty said he may not be able to be here tomorrow. He asked if he would be allowed to
submit a written closing argument via email. Mr. Freeman said that is acceptable.

Bruce Hagan was administered the oath by Carla Bachand and testified that he and his wife own
the Bethel Trust and Cleland Trust land. Mr. Hagen said last summer he installed five test wells.
In one well water was found at seven to 33 feet, in one well water was found at 229 to 257 feet,
in one well water was found at 139 to 169 feet, and in another well water was found at 168 to
207 feet. At one of the wells granite was encountered at 207 feet. Mr. Hagan ordered
equipment. Mr. Hagan said he has spent a lot of money applying for the permits and installing
the test wells. Mr. Hagan stated that a lot of water runs out of the aquifer into the Missouri
River. The 15-year study from 1985 to 2008 showed a surplus of water rather than a deficiency.
Mr. Hagan said he wonders if there is some way that permits can be granted with certain
limitations so if there is a problem that threatens the water for wells that the irrigators would
have to modify their use of the water.
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Responding to questions from Ms. Best, Mr. Hagan said the 1985 to 2008 study he referred to
came from the testimony that Ken Buhler provided.

Donald Benson was administered the oath by Carla Bachand and testified that the Niobrara feeds
into the aquifer where his well would be. He said no permits have been denied in the Niobrara.
Mr. Benson said the Niobrara west of his house flows into the Turkey Ridge Creek many places,
artesian wells, and Turkey Ridge Creek runs through Swan Lake. Mr. Benson said he has
irrigated for 36 years on another farm five and one half miles west of Hurley and those wells are
in the Turkey Ridge aquifer, which is a very shallow aquifer.

Michael Stevens was administered the oath by Carla Bachand and testified that on Water Permit
Application No. 7600-3 he is working with his neighbor, Paul Shubeck. Shubeck has an 80-acre
‘parcel that is currently permitted and he asked Mr. Stevens if he would like to irrigate with him.
Mr. Stevens said he spent $50,000 putting in drainage tile under the land and working with the
electrical company. Mr. Stevens said he was not notified of any protest by February 25. He said
he would like to be excluded from anything filed by Swan Lake.

Darrell Osborn was administered the oath by Carla Bachand and testified that since 15 out of 29
test wells were lower there were 14 out of the 29 that were higher. He did the math and the net
decrease was (.67 feet on the average. Mr, Osborn said if the wells are down in the area of the
rural water wells, because of the drawdown you get from when you are running the wells and the
rural water wells are running continuously you get a pretty significant drawdown and this could
be leading to erroneous observation well data. He said to get an accurate reading on observation
wells in that area, the rural water wells would have to be shut down for an extended pertod of
time, and it is not possible to do that. The 14 out of 29 wells have actually increased so he
questions how accurate the data is.

Jerome Hult was administered the oath by Carla Bachand and testified that he has a farm near
Davis, SD. Mr. Hult said he applied for the irrigation permit last fall and purchased a used
irrigator. After installing one tower he received the letter from the department on December 19,
2012, and quit working on it,

Mr. Hoyt asked staff to provide the board with the dates of each application. Mr. Bjork asked for
a map that shows the locations of the second batch of applications.

Chairman Freeman declared a recess until the following moming.
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MARCH 7, 2013:

Chairman Freeman called the meeting back to order at 8:00 a.m. A quorum was present.

CONTINUATION OF HEARING REGARDING APPLICATIONS FROM UPPER
VERMILLION:MISSOURI AQUIFER *

Rebuttal
Ms. Best called Ken Buhler.
Ms. Best offered the following exhibits:

DENR Exhibit 4, a list of the Upper Vermillion:Missouri aquifer applications being considered,
the date they were filed, the date the report was completed, and the date the chief engmeer issued
his recommendation.

DENR Exhibit 5, a map showing the locations of the permit applications; the diversion points
labeled in black were the first set of applications the department received and the diversion
points labeled in red are the second set of applications the department received.

DENR Exhibit 6, a map of the Upper Vermillioni:Missouri aquifer showing all of the proposed
diversion points before the board today and all of the existing water permits and water rights
from the aquifer color coded by use and showing the areas of declining water levels.

The exhibits were admitted into the record.

Responding to questions from Mr. Best, Mr. Buhler stated that the observation well readings
accurately reflect the aquifer. The observation wells are being read every other week from May
through October.

Mr. Buhler said the rural water system are not pumping continuously. He identified on Exhibit 6
the location of the rural water system wells (depicted by the blue dots).

Mr. Buhler answered questions from the board and Mr. Rumpca.
Ms. Best called Garland Erbele.

Responding to questions from Ms. Best, Mr. Erbele testified that the department received
tremendous number of new water permit applications in the fall of 2012, In 2012, the
department received 335 water permit applications and 172 permits were issued. There were a
significant number of applications the staff was not able to process by the end of the year. That
trend has confinued into 2013. In January the department received 106 applications and from
February through today, another 106 applications were received. Mr. Erbele stated that during
the last two years, on average, the department processed 100 to 120 permits per year.
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Mr. Erbele stated that Water Permit Application No. 7442-3 would constitute appropriation of an
additional volume of water even if the diversion rate is the same.

He recommended deferral of all of the applications until further study is completed.
Mr. Erbele answered questions from Mr. Rumpca and the board members. |

The board read the written closing statement submitted by Mr. McCarty, and Ms. Best and Mr.
Rumpca provided oral closing statements.

Motion by Comes, seconded by Bjork, to go into executive session under the contested case
provisions of SDCL Chapter 1-26 and SDCL 1-25-2 (3) for the purpose of deliberation and to
consult with the board’s legal counsel on the pending litigation. Motion carried.

Following executive session, Chairman Freeman requested board action.

Motion by Comes, seconded by Bjork, to defer the following Water Permit Applications: No.
7441-3, Gary or Julie Peterson; No. 7442-3, Gary or Julie Peterson; No. 7452-3, Jerome Hult;
No. 7466-3, Bethel Hagen Trust; No. 7535-3, Donald D Benson; No. 7467-3, Cleland Hagen
Trust; No. 7468-3, Cleland Hagen Trust; No. 7558-3, Cleland Hagen Trust; No. 7587-3, Paul
Petersen; No. 7588-3, Paul Petersen; No. 7600-3, Michael D Stevens; No. 7601-3, Michael D
Stevens; No. 7602-3, Michael D Stevens; No. 7603-3, Michael D Stevens; No. 7623-3, Darrell
- Osborn; No. 7633-3, Brad Farrar; and No. 7653-3, Jeremiah Welsh. Motion carried.

Ms. Best will prepare the Findings of Fact, Conclusions of Law and Final Decision.

TULARE:WESTERN SPINK/HITCHCOCK AQUIFER APPLICATIONS: Chairman Freeman
recused himself from consideration of this matter. He turned the gavel over to Vice Chairman
Chad Comes.

Mr. Comes opened the hearing at 10:45 a.m.

Jeff Hallem stated that prior to the hearing the board received the report dated January 30, 2013,
done by Ken Buhler, the chief engineer’s recommendation regarding each of the permit
applications, the notice of hearing and the affidavits of publication, a prehearing brief dated
March 1, 2013, from Diane Best, and the decision by the Water Management Board in the matter
of water permit application from the Tulare aquifer dated March 11, 2008. Mr. Hallem said
everything the board received is part of the official record.

Appearances

- Diane Best represented the Department of Environment and Natural Resources, Water Rights
Program. '

Tim Bottum, attorney from Mitchell, represented Terry Wieting.
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Ray Rylance, attorney from Watertown, represented Oscar, Inc., Peterson Brothers, and
individual Petersons. '

Ms. Best stated that Terry Wieting applied for a water permit and it was deferred in December
2012. She said the application should be heard today.

Wayne Binger and Marshall Brothers also applied for new permits from the same aquifer after
Terry Wieting, but before Oscar Inc.

Ms. Best said Terry Wieting was already procedurally ahead of the other applicants.

Ms. Best said Oscar, Inc. intervened in the Binger and Marshall Brothers application and
requested pursuant to SDCL 46-2A-5 that these applications be delayed until May, but nobody
intervened in the Oscar, Inc. application.

Ms. Best stated that applications should be heard in the order in which they were received by the-
department, so the appropriate thing for the board to do is hear the Terry Wieting application
today and defer the Oscar, Inc. application until the Marshall Brothers and Binger applications
are heard in May. :

Mr. Rylance stated that there has beén no objection to the Oscar, Inc. application by anyone.
The recommendation of the department is for approval and if the issue is because there will be a
different priority date, Mr. Rylance said Oscar, Inc. will agree that, should the board grant
permits to Binger and Marshall in the future, Oscar, Inc. will take the position in line according
to the application date.

Mr. Hallem asked Mr. Rylance if there were enough water based on priority for some of the
other applications but not for Oscar, Inc. in effect that by Mr. Rylance’s stipulation Oscar, Inc.
wouldn’t have permit because there would be no water available.

Mr. Rylance said Oscar, Inc. will take the junior date because the current status of the law is
when permits are granted they are done by the application date. He said there is no reason why
Oscar, Inc. should have to hire him to come before the board again in another month.

Mr. Hallem said the board could make the decision that there was a certain amount of water
available and based upon that there was enough water to issue Mr. Wieting’s permit with a small
amount of excess, that amount may not be enough for all of the remaining permits. He asked
Mr. Rylance if he is saying that the board would grant a permit to Oscar, Inc. subject to
availability of water. Mr. Hallem said the board could not make that final determination because
we don’t know what is going to happen to the Binger and Marshall application. Mr. Rylance
stated that Oscar, Inc. did not intend to present any evidence today; they do not disagree with the
engineer’s report. ' .

Ms. Best asked what happens if the Oscar, Inc. is issued a permit and in May there isn’t enough
water available for Binger and Marshall Brothers. Ms. Best said if Oscar, Inc. is going to
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stipulate that there is sufficient water available for all of these permits to be granted, then that’s
one thing, but they are going to say there is not sufficient water available for Binger and
Marshall Brothers in May, that’s another thing.

Mr. Bottum said he has talked to Wayne Binger and Marshall Brothers. They are here today, and
Mr. Bottum believes they would join Ms. Best’s recommendation that these matters all be
handled in the order that were received by the department. Whether or not availability of water
is an issue, it seems unfair through procedural matters to allow anyone to jump in front the line.

Mr. Rylance said he would not stipulate that Marshall Brothers, Binger, and Wieting should get a
permit over Oscar, Inc. Mr. Rylance said he has a different argument other than water
availability, which will become clear once the hearing on the Wieting application takes place.

Mr. Rylance said Oscar, Inc. would agree to be deferred until the hearing on the Bmger and
Marshall Brothers’ applications,

Motion by Hoyt, seconded by Bjork, to defer Water Permit Application No. 7620-3, Oscar, Inc.
until the date set for hearing on the Binger and Marshall Brothers’ applications. Motion carried.

Mr. Rylance stated that he was appearing today for Todd Wilkinson who had a family matter he
needed to attend to. Mr. Rylance said he will be representing Oscar, Inc., Peterson Brothers, and
the individual Petersons who filed an objection to the Wieting apphcanon

Ms. Best said this matter was scheduled to be heard at the December 2012 Water Management
Board meeting then it was deferred so the board would have received the petltlons to intervene in
their December board packet.

Ms. Best offered DENR Exhibit 1, the agency file; DENR Exhibit 2, Ken Buhler’s vita; and
DENR Exhibit 3, a hard copy of Mr. Buhler’s Powerpoint presentation.

The exhibits were admitted into the record.
Ken Buhler presented his report on the application.

Water Permit Application No. 7373-3 proposes to appropriate 1.78 cfs from two wells
approximately 75 feet deep, to be completed into the Tulare: Western Spink/Hitchcock aquifer to
irrigate 160 acres. -

Mr. Buhler stated that in 2002 the Water Management Board considered the Tulare:Western
Spink/Hitchcock aquifer fully appropriated. The aquifer was fully developed in 2003 based on
appropriations that were made. Currently, development is about the same since 2003. In 2007,
there were permit applications that came before the Water Management Board. In 2011, six
applications were received from the Tulare:Western Spink/Hitchcock aquifer and staff did
another analysis of the aquifer. The Water Management Board approved permits in 2012 based
on a new analysis of the aquifer done by the department. After the board approved those permits
in 2012, three more applications were received; one from Terry Wieting and two from Riverside
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Colony. Staff recommended deferral of the Terry Wieting application and recommended denial
of the Riverside Colony application. At the time there was an issue with a water right that was
scheduled for cancellation due to abandonment and how much, if any, water would revert back
for public use resulting from that cancellation.

Mr. Buhler said when the staff recommended denial of the Riverside Colony applications, the
applications were administratively withdrawn because the applicant did not contest the chief
engineer’s recommendation of denial and move to public notice to schedule a hearing before the
board. '

Mr. Buhler stated that in 2013, the new analysis is different from what staff presented during its
Powerpoint presentation to the board in the fall of 2012. In between the time of the analysis for
the board’s consideration in 2012 and wher the new application came in staff had done an
indepth analysis of the Tulare East James aquifer. Mr. Buhler said comparing what was done on
the Tulare East James with the Tulare:Western Spink/Hitchcock it turns out staff was too
conservative in the way it looked at the Tulare: Western Spink/Hitchcock. Staff made two
fundamental assumptions in its analysis of the Tulare: Western/Spink/Hitchcock aquifer that
resulted in extremely diminished volume of water that could be appropriated from the aquifer.
Mr. Buhler said in 2012 he essentially assumed 100 percent of the acres that were permitted were
going to be irrigated each year. The Tulare East James and the Tulare Western Spink /Hitchcock
analysis came at things from a different angle and the fact that not all of the acres are irrigated
did not come out in this analysis although it did in the Tulare East James so Mr. Buhler had to
make that correction. Mr. Buhler said a big part of that analysis was calculating how much
recharge exceeded withdrawal based on the observation well data. Mr. Buhler used information
from the Kuiper report to determine what the unconfined portion of the aquifer was and that was
extremely contracted. It resulted in an overly conservative amount of water available in the
aquifer.

Mr. Buhler said the Tulare:Western Spink/Hitchcock aquifer underlies approximately 263,000
acres. SDCL 46-2A-9 states that a permit to appropriate water may be issued only if there is
reasonable probability that unappropriated water is available, the proposed diversion can be
developed without unlawful impairment of existing rights, and that the proposed use is a
beneficial use and in the public interest. Mr. Buhler said staff looks at unappropriated water and
whether unlawful impairment of existing rights will occur and leaves beneficial use and public
interest to the board to determine. He said the issue with the Tulare:Western Spink/Hitchcock
aquifer has always been in the availability of unappropriated water. SDCL 46-6-3.1 states that
withdrawal cannot exceed recharge.

Mr. Buhler stated that in 2005 the Sixth Judicial Circuit Court in the matter of Hines vs. State of
South Dakota Department of Environment and Natural Resources (the Hines decision) said if we
are going to use average annual recharge which the statutes require, we need to use average
annual withdrawal. In 2012 the First Judicial Circuit Court in the matter of Hanson County
Dairy, the judge ruled SDCL 46-3.1 requires the comparison between annual withdrawal and
annual recharge. '
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Mr. Buhler said staff looked at availability of water from the Tulare: Western Spink/Hitchcock
aquifer in two ways: observation well data and by doing hydrologic budgets. Staff looked at
water level trends in the aquifer, the impact of the existing appropriations from the aquifer, the
potentiometric surface of the aquifer, and did a regional flow net analysis on the aquifer, Mr.
Buhler discussed the hydrographs for the observation wells. All of the observation wells in the
Tulare:Western Spink/Hitchcock aquifer show an upward trend in water levels. For the period of
record, on an average, the water levels are trending upward 0.284 feet per year.

Mr. Buhler said based on the data staff could quantify how much recharge has exceeded
discharge based on what the water level trends are in the unconfined portion of the aquifer. The
average change of volume in the aquifer is simply the average water level change in the
observation wells multiplied by the specific yield of the aquifer multiplied by the area of the
unconfined portion of the aquifer. The department has five observation wells in the ‘
Tulare:Western Spink/Hitchcock aquifer that have remained under unconfined conditions
throughout the entire period of record. Mr. Buhler stated that Table 1 in his report shows the
water level change per year per observation well for the five observation wells from 2003 to
2012.

Figure 1 in Mr. Bubler’s report is a map showing the areal extent of the Tulare: Western
Spink/Hitchcock aquifer and the unconfined areas of the aquifer. Mr. Buhler stated that the
observation well data indicates that the annual recharge to the aquifer exceeded discharge from
the aquifer by an average of 3,640 acre-feet per year for the period since development has been
static. '

Observation well data documents that the development that has occurred from the Tulare:
Western Spink/Hitchcock aquifer has had an inconsequential effect on the aquifer over the long
term. The water level records for the observation wells document that climatic conditions
greatly mask the temporal effects of well withdrawals. Therefore, recharge to and natural
discharge from the Tulare: Western Spink/Hitchcock aquifer significantly exceeds pumping.
Hydrographs document that unappropriated water is available from the aquifer to support these
appropriations.

The potentiometric surface of the Tulare: Western Spink/Hitchcock aquifer was determined for
two time periods based on the observation well measurements for October 1987 and October
2012. A map showing the two potentiometric surfaces is shown in Figure 8 in Mr. Buhler’s
report. Although there are some nuances in the potentiometric surfaces, the surface is essentially
unchanged; indicating that discharge is not exceeding recharge and unappropriated water is
available from the aquifer.

Mr. Buhler said the recharge potential of the Tulare: Western Spink/Hitchcock aquifer was
evaluated by interpreting a regional flow net analysis based on the September 2012 water level
data from the DENR-Water Rights’ Observation Well Network.

The average hydraulic conductivity for the Tulare: Western Spink/Hitchcock aquifer was

estimated based on the specific capacities of the 30 irrigation wells completed into the aquifer for
which the data to allow these calculations was availabie. Transmissivity was calculated at each
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well using the wells’ specific capacity, and the transmissivity was divided by the aquifer
thickness at the well to determine an average hydraulic conductivity for the aquifer. The average
hydraulic conductivity was calculated to be 1,982 gallons per day per square foot. The average
transmissivity of the Tulare: Western Spink/Hitchcock aquifer of a cross section through which
all of the flow of the aquifer must flow was determined by multiplying the average thickness of
the cross section (36.3 feet) times the average hydraulic conductivity for the aquifer (1,982
gallons per day per square foot) to be 71,950 gallons per day per foot.

The hydraulic gradient for the Tulare: Western Spink/Hitchcock aquifer was estimated to
average 4.26 feet per mile based on data from the DENR-Water Rights’ Observation Well
Network. |

The cross section length of the Tulare: Western Spink/Hitchcock aquifer was determined to be
approximately 25 miles based on the current aquifer delineation.

In order to sustain this estimated volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per year based on an area of the aquifer of approximately
263,000 acres would be 0.39 inches. This recharge rate cannot be considered “average annual
recharge” since it used only 2012 data, and likely can be viewed as a minimum recharge rate;
however the estimate does show the reasonableness of the average annual recharge estimate from
Kuiper.

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was estimated by comparing the estimated average annual recharge rate to the average
annual well withdrawal from 2003-2011. Since average annual recharge is estimated to be
18,192 ac-ft/yr and the average annual pumping was reported to be 12,286.8 ac-ft/yr, an average
of 5,905 acre-feet of unappropriated water is available from the Tulare: Western
Spink/Hitchcock aquifer based on this methodology.

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was also estimated by comparing the maximum number of acres that could be irrigated
from the aquifer based on the estimated average annual recharge and the average irrigation
application rate, to the number of acres that are currently authorized for irrigation. The volume
of water associated with the potential additional irrigable acres was converted to acre-feet per
year based on the average irrigation application rate.

The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-feet per
year and an application rate of 9.32 inches per year would allow for the irrigation of 23,423
acres. There are currently 23,648.8 acres authorized for irrigation from the aquifer with water
rights/permits. Since 2003, the average percentage of authorized acres that have been irrigated
annually ranged from a maximum of 85.58% to a minimum of 31.17% with an average of
69.02%. This irrigated to authorized percentage agrees fairly well with the same percentages
calculated for Tulare: East James aquifer (i.e. Maximum=88.41%, Minimum=39.49%,
Average=65.34%), for the fully developed time period for that aquifer (1979-2011). Since on
average, only 69.02% of authorized acres are irrigated annually, the number of acres that can be
expected to be irrigated under current authorization is 23,648.8 acres *69.02% or 16,322.4 acres.
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The difference between maximum allowable acres (23, 423 acres) and expected irrigation acreage
currently authorized (16,322.4 acres) shows that an additional 7,100 acres could be irrigated
from the Tulare: Western Spink/Hitchcock aquifer. Assuming an average application rate of
9.32 inches per year applied to 7,100 acres equates to 5,514 ac-ft/yr.

The DENR-Water Rights Program observation well data indicates that unappropriated water is
available from the Tulare: Western Spink/Hitchcock aquifer. Analysis of the observation well
data shows that from 2003-2012, recharge to the Tulare: Western Spink/Hitchcock aquifer has
exceed discharge from the aquifer by an estimated 3,640 acre-feet per year. A comparison of the
average annual pumpage reported from the aquifer from 2003-2011 with the estimated average
annual recharge to the aquifer suggests that recharge exceeds pumping by 5,905 acre-feet,
Comparing the number of acres that can be irrigated based on the average annual recharge rate
suggests that recharge exceeds withdrawals from the aquifer by 5,514 ac-ft/yr.

Mr. Buhler’s conclusions: -
The best information cutrently available indicates the Tulare: Western Spmk/Hltchcock aquifer
underlies approximately 263,016 acres of Beadle, Spink, and Hand Counties.

The best information currently available identifies an average annual recharge rate to the Tulare:
Western Spink/Hitchcock aquifer as 0.83 inches per year, -

The volume of average annual rechargé to the Tulare: Western Spink/Hitchcock aquifer based on
an area of 263,016 acres and a recharge rate of 0.83 inches per year is approx1mately 18,192
acre-feet per year.

The average annual irrigation application rate for the Tulare: Western Spink/Hitchcock aquifer
from 1979-2011 has been 9.32 inches per year.

The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-feet per
year and an application rate of 9.32 inches per year would allow for the irrigation of 23,423
acres.

The best information available to determine the amount of unappropriated water available from
the Tulare: Western Spink/Hitchcock aquifer is through analysis of observation well data.

The analysis of DENR-Water Rights’ observation well data identifies that the over the period of
record of 2003- 2011, average annual recharge to the aquifer has exceeded the average annual
withdrawals from the aquifer by approximately 3,640 ac-ft/yr acre-feet per year.

The observation well data indicates that another 4,686 acres could have been irrigated over the
time period of 2003- 2011, at an average application rate of 9.32 inches per year.

Since 810 additional acres were authorized in 2012, the actual number of additional acres that
can be irrigated from the Tulare: Western Spink/Hitchcock aquifer is 3,877 acres.
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The permit applications described on pages 1-3 of the report propose to irrigate a total of
2,131acres.

Additional irrigation withdrawals are not expected to impair existing users.

The Chief Engineer recommended approval of Application No. 7373-3 with the following
qualifications:

1. The wells approved under this Permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights.

2. The wells authorized by Permit No. 7373-3 shall be constructed by a licensed well driller
and construction of the well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being submitted
each year.

Mr. Buhler answered questions from Mr. Bottum regérding the slide he presented regarding the
history of the applications that have been approved to date, and impairment of existing rights.

M. Buhler answered questions from Mr. Rylance regarding the size of the aquifer, the list of
deferred applications, the Hines decision, and the applications that were denied in 2008.

There were no questions from the board.

Ms. Best offered DENR Exhibit 4, a copy of the 2008 Board of Water Management Findings of
Fact, Conclusions of Law, and Final Decision in the matter of water permit applications from the
Tulare Aquifer.

The exhibit was admitted into the record.

Terry Wieting was administered the oath by Stephanie Moen and testified that he farms about
2,100 acres. He has center pivots that irrigate corn and beans and he intends to irrigate corn if
his permit is approved.

Mr. Bottum asked Mr. Wieting if he had any comments regarding whether this application would
impair any existing rights. Mr. Wieting answered that the application would not impair any
existing rights.

Mr. Rylance objected stating that Mr. Wieting is not qualified to answer that question.

Mr. Comes said the board would accept Mr. Wieting’s answer as personal opinion.
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Responding to questions from Mr. Bottom, Mr. Wieting stated that in his opinion his application
meets the standard of having a beneficial use and is in the public interest.

Mr. Rylance offered Oscar, Inc. Exhibit 1, Annual Water Level change taken from Ken Buhler’s
April 25, 2012, report on the applications of Bixler Farms, Lee Gatzke, Jeff Gatzke, and Alan
Gatzke.

The exhibit was admitted into the record.

Lenny Peterson was administered the oath by Stephanie Moen and testified that he holds several
water permits and he has a financial interest in Oscar, Inc. Mr. Peterson said he filed an
objection to the chief engineer’s recommendation allowing additional appropriation from the
Tulare:Western Spink/Hitchcock aquifer without consideration of previous applications for water
permits — the deferred applications from 2007.

Mr. Peterson said in 2002 Oscar, Inc. applied for several permits; some were approved and some
were denied. Mr. Peterson did some calculations using information from the five observation
wells that showed that in 2007 water was available. Mr. Peterson said the Water Management
Board should reconsider the deferred applications before approving any new permits.

Mr. Peterson answered questions from Ms. Best regarding Oscar, Inc. Exhibit 1 and the
calculations he did with the observation well information and his knowledge of the applications
on the deferred list that were denied.

Mr. Peterson answered questions from Mr. Bottum regarding water permits held by him and
members of his family and applications on the deferred list.

Mr. Peterson answered questions from the board.
The parties provided closing arguments.

Motion by Hoyt, seconded by Bjork, to approve Water Permit Application No. 73 73-3,- Terry
Wieting, subject to the qualifications set forth by the chief engineer. Motion carried.

Mr. Bottum will prepare the Findings of Fact and Conclusions of Law.

(NOTE: Days after the hearing concluded, Mr. Rylance waived findings.)

WATER PERMIT APPLICATION NO. 2691-2, CHAD KFHN: Chairman Freeman opened the
hearing at 1:35. p.m.

Appearances

Diane Best represented the Department of Environment and Natural Resources.
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Chad Kehn, applicant
James R. Krier, Claire and James C. Williams, intervenors

Jeff Hallem stated that prior to the hearing the board had received a report dated October 24,

2012, prepared by Adam Mathiowetz, the chief engineer’s recommendation, intervention letters
filed by James Krier, Tim Peppel, Joseph P. Rust, Tim Baily, and petitions in opposition to the

application signed a number of people, the notice of hearing, and affidavit of publication.

Ms. Best offered DENR Exhibit 1, the agency file, and DENR Exhibit 2, a small version of the
map Mr. Mathiowetz used during his presentation.

The exhibits were admitted into the record.

Adam Mathiowetz testified regarding his educational background and experience. He presented
his report on the application.

Water Permit Application No. 2691-2 proposes to appropriate up to 360 ac-ft annually at a
maximum diversion rate of 2.0 cfs from two wells to be completed into the Ogallala aquifer.
The wells are expected to be approximately 100 feet deep for the irrigation of 180 acres in
Gregory County. Mr, Mathiowetz pointed out on Exhibit 2 the location of the application.

The Ogallala aquifer is part of the High Plains aquifer. The High Plains aquifer is a massive
aquifer that underlies eight states from South Dakota to Texas. The Ogallala aquifer consists
primarily of fine to medium, poorly graded sandstone with some inter-bedded clay and siltstone.
The Ogallala underlies approximately 193,280 acres and contains an estimated 1.9 million ac-ft
of recoverable water in storage in Gregory County. Ground water flows from west to east in the
aquifer and the aquifer is generally less than 50 feet thick and is under unconfined conditions in
the area of the application. The Ogallala aquifer in the area of this application will likely only
support low yield wells, less than 100 gallons per minute. This is due primarily to low
transmissivity and narrow aquifer thickness in the area of this application.

Recharge to the aquifer occurs primarily through infiltration of precipitation. Kolm and Case
estimated the recharge rate, 1.3 to 1.8 in/yr for this area, to be approximately eight percent of the
annual precipitation. The recharge to the Ogallala aquifer in Gregory County ranges from
20,938.7 to 28,992 ac-ft/yr.

At the time of the staff analysis, there were 19 water rights/permits and two future use permits
appropriating water from the Ogallala aquifer in Gregory County. Eleven of the water
rights/permits were designated for municipal use, three water rights for rural water systems, and
five water rights/permits for irrigation purposes. Water use by the non-irrigation permits is
estimated to be 1,437.8 ac-ft annually. That estimate is based on pumping at the maximum
allowed diversion rate for 14.4 hours (60 percent) of every day. A summary of water withdrawal
from the Ogallala aquifer in Gregory County by irrigation from 1982 to 2011, as reported to the
DENR-Water Rights Program through annual irrigation questionnaires, is shown in table 1 of
Mr. Mathiowetz’s report.

32



Water Management Board
March 6-7, 2013, Meeting Minutes

Future use permits, No. 1622-2 City of Gregory and No. 1660-2 City of Burke, reserve 365 and
396 ac-ft of water annually, respectively. Including full development of the future use permits
the amount of water withdrawn from the Ogallala aquifer in Gregory County is still much less
than the estimated average annual recharge. Therefore, there is a reasonable probability that
unappropriated water is available from the Ogallala aquifer in Gregory County.

The DENR-Water Rights Program monitors eight observation wells completed into the Ogallala
aquifer in Gregory County. Two of the observation wells are within five miles of the proposed
well locations; GY-57B is 0.6 miles south and GY-57A is five miles northwest. Mr. Mathiowetz
pointed out on DENR Exhibit 2 the locations of these two wells. The water levels rise during
wet years and gradually decline during dry years. The two observation wells show the seasonal
effects of pumping, but it does not appear to be significant over the period of record.

Observation well GY-57A has two significant drops in water level. Those drops are from the
test pumping of the well by the DENR-Water Rights Program. GY-57A is a low yield well, but
still appears to be representative of the water level in the aquifer and the general trend, as shown
by the cbservation well, is a rise of water level. Therefore, there is a reasonable probability that
there is unappropriated water available from the Ogallala aquifer and that this appropriation can
- be made without adversely impacting existing water rights.

Hydrographs for these two wells are included in Mr. Mathiowetz’s report.

Mr. Mathiowetz stated that at the time he wrote his report, he was aware of 22 domestic wells
within five miles, and four of those are within two miles of the proposed well locations. At these
distances there is a reasonable probability that this appropriation can be made without adversely
impacting existing water rights or domestic wells.

Mr. Mathiowetz concluded that this application proposes to appropriate 360 acre-feet annually
for the irrigation of 180 acres at a maximum diversion rate of two cfs from two wells from the
Ogallala aquifer. There is a reasonable probability that unappropriated water is available from
the Ogallala aquifer to supply this proposed diversion based on observation well data and
estimated recharge rates. It may not be possible to obtain a diversion rate of 2.0 cfs from the
Ogallala aquifer at the proposed well locations due to low transmissivity and limited aquifer
thickness. There is a reasonable probability that the diversion rate requested by this application
can be made without adversely impacting existing water rights or domestic wells.

The chief engineer recommended approval of Application No. 2691-2 with the following
qualifications:

1. The wells approved under this Permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights.
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2. The wells authorized by Permit No. 2691-2 shall be constructed by a licensed well driller
and construction of the well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being submitted
each year. :

Responding to questions from Ms. Best, Mr. Mathiowetz stated that he became aware of more
wells in the area after he had written his report. On February 5, 2013, Mr. Mathiowetz, Ken
Buhler, Deiric Iles, and Dragan Filipovic met with Mr. Krier, Mr. and Mrs. Williams, and Tim
Peppel in Vermillion and asked them to indicate on a map wells they had or that they knew of
that were also completed into this aquifer, based on depth. One of the wells shown on Mr.
Matiowetz’s map was also moved to the correct location. These are shown on DENR Exhibit 2.
This information did not change the recommendation for approval.

Mr. Mathiowetz explained how he came to the conclusion that the diversion rate requested by
this application can be made without adversely impacting existing water rights or domestic wells.

Mr. Mathiowetz answered questions from Mr. Krier, Mr. and Mrs. Williams, and the board
members regarding his analysis of the application. -

Chad Kehn was administered the oath by Stephanie Moen. He offered Kehn Exhibit A, USGS
report; and Kehn Exhibit B, 1976 SDGS report. The exhibits were admitted into the record.

Mr. Kehn testified regarding his water permit application. He noted that he believes Mr.
Mathiowetz’s report is accurate and he requested board approval of the water permit.

Mr. Kehn answered questions from Ms. Best, Mr. Krier, Mr. and Mrs. Williams.

James Krier was administered the oath by Stephanie Moen and testified that he is concerned
about availability of water, potential drawdown of the aquifer, and in accuracies in Mr.
Mathiowetz’s report on domestic water wells.

Mr. Krier answered questions from Ms. Best and Mr. Kehn.
Claire Williams was administered the oath by Stephanie Moen and testified that she is concerned
about the public benefit of the water permit application. Mrs. Moen said she does not believe the

Williams wells are in the Ogallala aquifer. According to the state’s report, the aquifer is the
Dallas Fairfax aquifer.

Mrs. Williams answered questions from Mr. Best.
James Williams was administered the oath by Stephanie Moen and testified that in Gregory
County there is no irrigation from this aquifer. Mr. William is concerned about the economic

impact this permit will cause his farming operation.
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Following rebuttal testimony by Mr. Buhler, the parties offered closing arguments.

Motion by Hoyt, seconded by Comes, to approve Water Permit Application No. 2691-2, Chad
Kehn, subject to the qualifications set forth by the chief engineer. Motion carried. Holzbauer
cast the only dissenting vote.

Ms. Best will prepare the Findings of Fact and Conclusions of Law.

CANCELLATION CONSIDERATIONS: Eric Gronlund reported that prior to the meeting the
board received a table listing the proposed cancellations, the notices of cancellation, and the
chief engineer’s recommendations.

Nine water rights/permits were scheduled for cancellation. The owners were notified of the
hearing and the reason for cancellation. The department received no comments or letters in
response to the notices of cancellation.

The following water rights/permits were recommended for cancellation for the reasons listed:

Water Permit No. 1891-1 filed by the city of Faith; abandonment

Water Right No. 1293-2 filed by Tom Lillibridge; abandonment/forfeiture (Cancellatmn is for
irrigation component only. Storage dam exists and is used domestic use)

Water Right No. 73-3 filed by Jackie Pazour Living Trust, abandonment/forfeiture (Cancellation
is for irrigation component only. Storage dam exists and is used domestic use)

Water Right No. 2124-3 filed by Johanna Wallinga now owned by Justin Vande Weerd;
abandonment/forfeiture

Water Right Nos. 4035-3 filed by Donald and Harold Evenson; abandonment/forfeiture
Water Permit No. 6399-3 filed by Keith and Kip Krull; non-construction

Water Permit No. 6471-3 filed by Marshall Brothers; non-construction

Water Permit No. 6846-3 filed by Ottertail Power Company; non-construction

Water Permit No. 7057-3 filed by Mill Valley LLC; abandonment

Motion by Holzbauer, seconded by Comes, to follow the chief engineer’s recommendation for
cancellation of the nine water rights/permits for the reasons listed. Motion carried.
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WATER PERMIT APPLICATION NQ. 7649-3. POET: Chairman Freeman opened the hearing -
at 3:25 p.m. ' |

Appearances

Diane Best represented the Department of Environment and Natural Resources.

Vince Jones, Woods, Fuller, Schultz, and Smith, Sioux Falls, represented Northern Lights
Ethanol, LL.C dba Poet Biorefining-Big Stone.

There was no intervention in this matter.
Mr. Jones and Ms. Best offered opening statements.
Ms. Best offered DENR Exhibit 1, the agency file. The exhibit was admitted into the record.

Mr. Jones called lona Branscum, senior environmental engineer, who was administered the oath
by Stephanie Moen.

Ms. Branscum testified regarding her report entitled “Supplemental Information for Water
Permit Application No. 7649-3, Northern Lights Ethanol, LLC dba POET Biorefining-Big Stone,
Groundwater Wells from the Veblen Aqulfer ” This report is included with Mr. Buhler’s report
on the application.

Ken Buhler presented his report on the application.

Water Permit Application No. 7649-3 proposes to appropriate up to 2,000 acre-feet annually at a
maximum diversion rate of 3.34 cubic feet of water per second from four wells completed into
the Veblen aquifer. The wells are to be located in the SW¥% Section 15, TI2IN-R46W and are
expected to be less than 260 feet deep. Water is to be used for industrial use for a corn ethanol
plant and a potential cellulosic ethanol expansion at the site.

Mr. Buhler stated that Iona J. Branscum, P.E. report titled “Supplemental Information for Water
Permit Application No. 7649-3, Northern Lights Ethanol, LLC d.b.a. POET Biorefining-Big
Stone, Groundwater Wells from the Veblen Aquifer” as part of this water permit application is a
valid assessment for this application and the chief engineer should relied on it in developing his
recommendation. '

.The chief engineer recommended approval of Application No. 7649-3 with the following
qualifications:

1. The wells approved under this Permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights.
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2. The wells authorized by Permit No. 7649-3 shall be constructed by a licensed well driller
and construction of the well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. Water Permit No. 7649-3 authorizes a maximum annual withdrawal from the Veblen
Aquifer of 2,000 acre feet of water.

4, Northern Lights Ethanol, LLC shall report to the Chief Engmeer annually the amount of
water withdrawn from the Veblen Aquifer.

Ms. Best and Mr. Jones offered closing statements.

Motion by Bjork, seconded by Dixon, to approve Water Permit Application No. 7649-3, POET,
subject to the qualifications set forth by the chief engineer. Motion carried.

WATER PERMIT APPLICATION NO. 7456-3, LUCAS FAMILY INVESTMENTS:
Chairman Freeman opened the hearing at 4:05 p.m.

Appearances

Diane Best represented the Department of Environment and Natural Resources.
Bob and Linda Lucas, Lucas Family Investments, applicants, Irene, SD.

Ms. Best stated that Rodney and Stephan Anderson submitted a letter contesting the application,
so it was scheduled to be heard by the board. The Anderson’s have now withdrawn their
opposition.

Adam Mathiowetz presented his report on the application.

Water Permit Application No. 7456-3 proposes to appropriate 240 ac-ft. of water annually at a
maximum diversion rate of 1.80 cfs from one well to be completed into the Lower James
Missouri aquifer. The well is expected to be 250 feet deep and the application proposes to
irrigate 120 acres in Yankton County. The applicant is requesting a diversion rate greater than
the statutory limit of 1.0 cfs per 70 acres.

The Lower James Missouri aquifer is composed of buried outwash (sand and gravel) that can
generally be encountered under confined conditions in Yankton County. The Lower James
Missouri aquifer underlies approximately 238 square miles of Yankton County and extends into
Clay County to the east, Hutchinson County to the north, and west into Bon Homme County.
The aquifer is hydraulically connected to the James River as well as the Missouri Elk Point
aquifer. The Lower James Missouri aquifer underlies approximately 92,500 acres and contains
an estimated 2.08 million ac-ft. of recoverable water in storage in Yankton County. The location
of the well is near the eastern edge of the Lower James Missouri aquifer. :
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Mr. Mathiowetz performed an analysis on recharge versus discharge in the aquifer in Yankton
County. Recharge greatly exceeds discharge by approximately four and one half times. The
average annual recharge to the aquifer is estimated to be 11,562.5 ac-ft. in Yankton County. The
estimated average annual discharge from the aquifer in Yankton County is 2,264.1 ac-ft.

All of the observation wells in the immediate area show that climatic effects on water level
greatly mask any effects of pumping. The effects of well withdrawals are not evident during the
period of record. ‘

There is only one well authorized by appropriative rights, Water Right No. 4091-3 and Water
Permit No. 6091-3, and three domestic wells, on record with the DENR-Water Rights program,
within three miles of the proposed well location and none within one mile. Observation well
YA-78C is within one mile of the well authorized by Water Right No. 4091-3, Water Permit No.

~ 6091-3, and at least one domestic well. The hydrograph for observation well YA-78C does not
show the seasonal effects of pumping. Therefore, drawdown from this proposed appropriation, if
approved, should not create an adverse impact on existing appropriative or domestic users.

SDCL 46-5-6 states that the diversion rate for an irrigation appropriation cannot be in excess of
one cfs per second for every 70 acres, or “the equivalent thereof.” The statute does provide that
the Water Management Board may allow a greater diversion if the method of irrigation so
requires. -Water Permit Application 7456-3 proposes to divert at a rate of 1.80 cfs to irrigate 120
acres, or the equivalent of 1.05 cfs per 70 acres. The applicant did not provide justification for
the request in excess of the statutory limit.

The chief engineer is recommending approval of Water Permit Application No. 7456-3 for 1.71
cubic feet of water per second (770 gpm) with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights.

2. The well authorized by Permit No. 7456-3 shall be constructed by a licensed well driller
and construction of the well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:28. '

3. This Permit is approved subject to the irrigation water use questionnaire being submitted
each year.

Ms. Best offered DENR Exhibit 1, the agency file. The exhibit was admitted into the record.

Robert Lucas was administered the oath by Stephanie Moen and testified regarding his
application. He stated that believes his application meets the four required criteria.

Mr. Lucas answered questions from Ms. Best and Mr, Hoyt.
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Motion by Holzbauer, seconded by Comes, to approve Water Permit Application No. 7456-3,
Lucas Family Investments, subject to the qualifications set forth by the chief engineer. Motion
carried.

CONSIDER VIOLATIONS FOR FAILURE TO SUBMIT ANNUAL IRRIGATION
QUESTIONNAIRE: Ron Duvall presented the report to the board on irrigation questionnaire
violations.

On October 12, 2012, the Water Rights Program mailed 3,345 irrigation questionnaires to
irrigators for reporting water use for 2012. The permit holders were given until December 3,
2012, to return the forms. The cover letter included examples of how questionnaires could be
completed and returned. The three options for returning the irrigation forms are online, by mail,
or by fax. '

On January 18, 2013, the Water Rights Program mailed 168 notices (involving 233 permits) to
those irrigators who had not returned their irrigation questionnaires by the December 3, 2012,
deadline. All of the notices were sent by “signature confirmation requested.”

The January 18™ notice advised the permit holders that the board could take one or more of the
following actions pursuant to SDCL 46-1-12 and SDCL 46-1-14:

The permit(s) could be suspended for:
1. A period of up to one year for the first violation; or
2. A period of up to three years for the second violation, which includes one
previous violation.

- The permit(s) could be canceled for three violations, which includes at least two previous
suspensions;

- The permit(s) could be amended to include the mandatory irrigation questionnaire
qualification;

- Postpone any action or take no action.

The Water Rights Program' recommended that the board take the following action for permits
with irrigation questionnaires not received by March 7, 2013:

Suspend the following permits/rights for one year (effective April 7, 2013)

1921-1 Cabbage Patch River Ranch (Irrigation questionnaire received prior to April 7,
2013. No suspension occurred.)

1922-1 Cabbage Patch River Ranch (Irrigation questionnaire received prior to April 7,
2013. No suspension occurred.)

6168-3 Robert Hattum
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508A-1 Jeff and Jeril Kessel
2954-3 Lane Tekrony (Statement)
4084-3 Richard Will (Statement)

Suspend the following permits/rights for three years (effective April 7, 2013)

2943-3 Duane Rogers (Statement)

2696-3A Donald Schmidt (Statement)
4414-3 Donald Schmidt (Statement)
3937-3 Wendell Schubloom

Cancel under Violation 3 (effective April 7, 2013)
672-2 Edward Patrick Henry

Amend the following permits/rights to include the mandatory irrigation questionnaire
qualification (effective March 7, 2013)

2717-3A Brink Brothers

2323A-3 Samuel D and Angela M Fousek
953-1 Burnell and Helen C Gaskins
996-1 Bruce Weyrich

Motion by Bjork, seconded by Comes, to aécept the staff recommendations for suspension,
cancellation, and amendment of the permits/rights. No suspension will occur if the irrigator
returns the questionnaire by April 7. 2013. Motion carried.

CONSIDER DEFERRAL OF WATER PERMIT APPLICATIONS: Ms. Best stated that none of
the applicants were present.

Ken Buhler presented his summaries on the applications.

Water Permit Application No. 7386-3, Brian J. Gatzke: Ms. Best offered DENR Exhibit 1, the
agency file.

Water Permit Application No. 7386-3 proposes to appropriate 428 acre feet of water annually at
a maximum diversion rate of 3.06 cubic feet of water per second from two wells to irrigate 214
acres. The proposed depth of the well is 200 feet. »

Mr.Buhler said no test well information was submitted with this application. Review-of the
geology, hydrology, and the information in the area, there are only two aquifers Mr. Gatzke
could be in — the Big Sioux aquifer or the Howard aquifer. Staff does not believe there is an
aquifer at 200 feet.

Mr. Buhler concluded that information is not available to determine if unappropriated water is
available for this proposed appropriation. Information is not available to determine if this
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proposed appropriation would adversely impair existing users. An aquifer pump test should be
conducted to allow evaluation of any “minor” aquifer that would be encountered at these
proposed well sites.

The chief engineer recommended deferral of Application No. 7386-3 until an aquifer pump test
is completed by the applicant to allow evaluation of the potential aquifer including the
availability of unappropriated water and potential impacts to existing users from the aquifer
which are criteria set forth in SDCL 46-2A-9 for when a water right permit may be issued.

Motion by Hoyt, seconded by Dixon, to defer Water Permit Application No. 7386-3, Brian
Gatzke, until an aquifer pump test is completed. Motion carried.

Water Permit Application No. 7537-3 Bret Flichs: Ms. Best offered DENR Exhibit 1, the agency
file. The exhibit was admitted into the record.

Water Permit Application No. 7537-3 proposes to appropriate up to 960 ac-ft annually at a
maximum diversion rate of 6.6 cfs from up to three well fields, each comprised of 12 to 14 wells.
The wells are expected to be approximately 60 feet deep and water will be used for the irrigation
of 480 acres in Brown County.

Mr, Buhler stated that there has been fairly extensive test drilling in the area and there are no
mapped glacial outwash aquifer identified. The proposed well site is within the study area for
the Claremont City Study, and it was determined that this layer of sand probably would not
produce enough water to satisfy the needs of the city of Claremont. No recharge estimates are
available for this potential aqulfer and no observation data is available.

Mr. Buhler concluded that information is not available to determine if unappropriated water is
available for this proposed appropriation. Information is not available to determine if this
proposed appropriation would adversely impair existing users. An aquifer pump test should be
conducted to allow evaluation of any “minor” aquifer that would be encountered at these
proposed well sites.

The chief engineer recommended deferral of Application No. 7537-3 until an aquifer pump test
is completed by the applicant to allow evaluation of the potential aquifer including the
availability of unappropriated water and potential impacts to existing users from the aquifer
which are criteria set forth in SDCL 46-2A-9 for when a water right permit may be issued.

Motion by Bjork, seconded by Dixon, to defer Water Permit Application No. 7537-3, Bret
Fliehs, until an aquifer pump test is completed. Motion carried.

Water Permit Application No. 7541-3, Roger Schuelke: Ms. Best offered DENR Exhibit 1, the
agency file. The exhibit was admitted into the record.

Water Permit Application No. 7541-3 proposes to appropriate up to 270 ac-ft/yr at a maximum
diversion rate of 2.00 cfs from one well. The well is to be completed into the Granite wash and
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is expected to be approximately 188 feet deep. It will be used to irrigate 135 acres in Grant
County. The application proposes a diversion rate in excess of the statutory limit.

Mr. Buhler said the Granite Wash aquifer has been loosely defined by the USGS in a report by
Hanson. Based on the USGS report, the area of this aquifer is 190 square miles but only 30 data
points were used to delineate it. Mr. Buhler said there are questions about the actual areal extent
of the aquifer. Recharge to the aquifer has not been quantified and there are no observation wells
in the aquifer.

The chief engineer recommended deferral of Application No. 7541-3 until an aquifer pump test
is completed by the applicant to allow evaluation of the potential aquifer including the
availability of unappropriated water and potential impacts to existing users from the aquifer
which are criteria set forth in SDCL 46-2A-9 for when a water right permit may be issued.

Motion by Holzbauer, seconded by Hoyt, to defer Water Permit Application No. 7541-3, Roger
Schuelke until an aquifer pump test is completed. Motion carried. -

Water Permit Application No. 7555-3, Craig Bass: Ms. Best offered DENR Exhibit 1, the
agency file. The exhibit was admitted into the record.

Water Permit A;Splication No. 7555-3 proposes to appropriate 470 ac-ft/yr at a maximum
diversion rate of 1.78 cfs from one well proposed to be 88 feet deep to irrigate 235 acres in
Hamlin County. . .

Mr. Buhler said the areal extend of the aquifer is not clear. Because recharge, discharge, and
observation well data is not available, the probability of unappropriated water available from this
outwash for the proposed appropriation cannot be evaluated. Sufficient information on the
outwash characteristics is not currently available to determine the potential for adverse or
unlawful impairment of existing users due to the development of the proposed diversion.

The chief engineer recommended deferral of Application No. 7555-3 until an aquifer pump test
is completed by the applicant to allow evaluation of the potential aquifer including the
availability of unappropriated water and potential impacts to existing users from the aquifer
which are criteria set forth in SDCL 46-2A-9 for when a water right permit may be issued.

Motion by Hoyt, seconded by Bjork, to defer Water Permit Application No. 7555, Craig Bass
until an aquifer pump test is completed. Motion carried. '

Mr. Erbele handed out a graph showing the number of irrigation permits issued by year and the
total irrigation applications received in 2012. ‘

Mr. Erebele reported that the department received a letter from the Bureau of Reclamation
asking the department to issue shut-off orders to junior water right holders upstream of the
Angostura Reservoir on the Cheyenne River. The Bureau of Reclamation holds a 1941 water
right for Angostura Reservoir providing them a senior right to an initial fill of the reservoir. Mr.
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Erbele stated that this week the department sent out 50 shut-off orders to the junior water right
holders upstream of the reservoir.

Mr. Erbele announced that he will be leaving the department at the end of the month.
ADJOURN: Chairman Freeman declared the meeting adjourned.

A court reporter was present for the meeting and a transcript of the proceedings from March 6,
2013, may be obtained by contacting Carla Bachand, Capital Reporting Services, PO Box 903,
Pierre, SD 57501, telephone number 605-224-7611. A transcript of the proceedings from March
7, 2013, may be obtained by contacting Stephanie Moen & Associates, PO Box 684, Mitchell,
SD 57301, telephone number 605-995-0955.

The meeting was also digitally recorded and a copy of the recording is available on the
department’s website at http://denr.sd.gov/boards/schedule.aspx.

Approved this 1% day of May 2013.

Chairman, Water Management Board

Secretary, Water Management Board
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SEVEN YEAR REVIEW - FUTURE USE PERMITS
MAY 2,2013 WMB MEETING
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612 NORTH MAIN STREET MITCHELL, SOUTH DAKOQTA 57301 . (605) 995-8420 . FAX (605) 995-8410
ENGINEER (605)995-8435 »  WATER PLANT (605) 995-8449 - ¢ STREET (605) 995-8465.. ¢  WASTE WATER (605) 995-8446
WATER/UTILITIES (605) 995-8498 ~ .« ' PUBLIC WORKS/PLANNING/ZONING/INSPECTOR (605} 995-8433
www.cityofmitchell.org

March 7, 2013 RECEIVED
Karen Schlaak MAR 1 1 2013
SD-DENR PMB 2020 ‘ W’?:TRER RIGHTS
Joe Foss Building OGRAM
523 E. Capital

Pierre, SD 57501-3182
Re: Water Rights 427-3 and 3142-3

Dear Ms. Schlaak:

Re: 427-3: The City of Mitchell wishes to retain Future Use Water Permit No. 427-3 (Firesteel
Creek). Asthe Department is aware, the City of Mitcheli constructed Lake Mitchell Dam and
Spillway in 1928 to hold water for Domestic Use. The City of Mitchell has also taken extreme
measures in the past TWO (2) decades including: moving animal feeding operations from the
creek bed; moving grazing operations; installing buffer strips to act as filters for the water; Alum
treatment of Lake Mitchell and other measures in an effort to keep Lake Mitchell as clean and
useable as possible. .

For the past Decade, the City has been taking most of its treated drinking water from the B-Y
water system, but has maintained Lake Mitchell and its Water Treatment facilities as a backup
to the B-Y system. We have heard reports of the siltation of the Lewis and Clark impoundment,
and this progression seems to keep progressing. Therefore, keeping a backup plan seems very
important to the Citizens of Mitchell.

In addition, Lake Mitchell is an important impoundment for recreational uses, including
hoating, fishing, habitat, etc.

For these reasons, and others, Water Permit 427-3 should be extended.

Re: 3142-3: This reservation of 5765 acre-feet of water from the Missouri River above
Chamberlain is approximately 2/3 of a Lake Mitchell. While | can personally not predict the
need for this water in the near future, the need may arise as it appeared to do in the mid 1970’s
when Mitchell was nearly out of water, Lake Mitchell was nearly dry, and emergency planning
was taking place to try to get water to the City of Mitchell. The retention of Water Right 3142-3
does not appear to be causing a hardship for any other party, and the City of Mitchell would

like to retain this Water Right.

EQUAL OPPORTUNITY EMPLOYER



The prudent course of action, we in Mitchell believe, is to preserve both water rights at their
current level. We understand the Department will bill the City approximately $545.00 for each

reserved water right.

Thank you for your consideration.
Very Truly Yours,
Tim McGannon, P.E.

Director of Public Works

Cc: Mayor Tracy and City Council




PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

% ﬁ- - DEPARTMENT of ENVIRONMENT
. and NATURAL RESOURCES

denr.sd.gov

GHEATFAEIES EHEMFME 5

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NO. 427-3, City of Mitchell SD

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
427-3, City of Mitchell, 612 N Main St, Mitchell SD 57301.

The Chief Engineer is recommending that Future Use Permit No. 427-3 REMAIN in EFFECT for
5,765 acre-feet annually because 1) there is reasonable probability that there may be development of
the water reserved under Permit No. 427-3, 2) the city has demonstrated a reasonable need for the
water reserved by Permit No. 427-3, 3) the proposed use will be a beneficial use and 4) it is in the
public interest.

Maintaining the effectiveness of Future Use Permit No. 427-3 is subject to payment of the $545.00 fee
pursuant to SDCL 46-2-13(2) within 60 days of notice to the city after the Board heanng

Garland Erbele, Chief Engineer
March 28, 2013



PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

% m DEPARTMENT of ENVIRGNMENT
| and NATURAL RESOURCES

e s sennsigon

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NO. 3142-3, City of Mitchell SD

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
3142-3, City of Mitchell, 612 N Main St, Mitchell SD 57301.

The Chief Engineer is recommending that Future Use Permit No. 3142-3 REMAIN in EFFECT for
5,765 acre-feet annually because 1) there is reasonable probability that there may be development of
the water reserved under Permit No. 3142-3, 2) the city has demonstrated a reasonable need for the
water reserved by Permit No, 3142-3, 3) the proposed use will be a beneficial use and 4) it is in the
public interest.

Maintaining the effectiveness of Future Use Permit No. 3 142-3 is subject to ﬁayment of the $545.00
fee pursuant to SDCL 46-2-13(2) within 60 days of notice to the city after the Board hearing. '

>AQAM@JQ~D\,

Garland Erbele, Chief Engineer
March 28, 2013
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AFFIDAVIT OF PUBLICATION

STATE OF SOUTH DAKOTA )
)SS
COUNTY OF DAVISON )

. Annette Kroger of said county, being, first duly swom, on oath, says; that

he/she is the publisher or an employee of the publisher of The Daily Republic, a
daily newspaper, published in the City of Mitchell, in said County of Davison,
and State of South Dakota; that he/she has full and personal knowledge of the
facts herein stated; that said newspaper is a legal newspaper as defined in SDCL
17-2-2.1 through 17-2-2.4 inclusive; that said newspaper has been published
within the said County of Davison and State of South Dakota, for at least one
year next prior to the first publication of the attached public notice, and that the
notice, order or advertisement, a printed copy of which, taken from the paper in
which the same was published, and which is hereto attached and made a part of .
this affidavit, was published in said newspaper for 2 issues(s), to wit:

LL’MMA&‘LM} A{vﬁr/ | o _2¢/3

That the full amount of the fee charged for the publication of the attached public
notice insures to. the sole benefit of the publisher or publishers; that no
agreement or understanding for the division thereof has been made with any
other person, and that no part thereof has been agreed to be paid to any person
whomsoever, that the fees charged for the publication thereof are: §_ % /A5 G352

Signed:

Subscribed and sworn to before me this __/ 12 day of @c%

4{ @Zﬁo{ /{/4;7%%/&5-%)

Notary Public
County of

Litrtaon

My Commission Expires: _Z 0. _?1 '31%3

Prepared by: The Daily Republic, P.O. Box 1288, Mitchell 5.D. 57301 605-996-3515
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State of §outh Dakota

County of Brule

Debi Bujz of said county, being, first duly sworn, on oath,
says: That she is the publisher of Central Dakoia Times, a .7/
weekly newspaper, publmh:.d in the City of Chamberlain, in ;
said County of Brule, and State of South Dakota; that she .
has full and personal knowledge of the facts herein stated;
that said newspaper is a legal newspaper as defined in :
SDCL. 17-2-2.1 through 17-2-2.4 inclusi\_/c: that said news-
paper has been published within the said County of Brule ..
and State of South Dakota, for at fcast one year next prior * @8
to the first publication of the attached pub[m notice, and that

we __Nohte of Hé’awm To
Reviews Funture ws< (aker

p(P v ivis
2 printed copy. of which, taken from the paper in which the 43
same was published, and which is hereto attached and made

a part of this affidavit, was published in said newspaper for

_Q_m,__ successive week(grto wit:

_&pmllo_, 2039 20
20 , 20
20 20

That the full amougt of the fec charged for the publication
of the attached public notice inures to the sole bénefit of the
publisher or pub[ishcrs‘ that no agreement or understanding
for the division thercof has begn made with any other per-
son, and that no part thereof hAS *Been agreed o be paid to
any person whomsoever; that the fees. charged for the pub-

. lication thereof are:

H e og

s TN, ’?mz

Subgcribed and swom o bcforc me this ‘ 2

of /\/LJ(
. AN ?’\

Notary} Public in and for the County of Brule,
¢ South Dakota ‘AR

support of cdntmmng
d the signature: and

Board Rules,»
125:01 throtigh 74: 02:01: 25:03.
case procedures contamed in-

; b "+ This hearing is an adversary proceedmg The
JANET L. PETRAK B ) penmt owner or any person, after filing a peti-

Notary Public . tion, has the right to be present or to be Tepre-:
SEAL senled bya ]awyer These and other dite  Process.
South Dakola o nghfs will b¢ forfeited if they are riot exercised.. -
- Decisions of the board appealed to the

circuit court and State Supreme Court 'as pro-‘ -
-+ vided by law. " . i . s

o . . .
My commission expires lunc 35,2014

: by the handlcapped or obtam'an mtexpreter fi
the heanng 1mpa1red may contact Eric, Grot
Iund Water nghls ngram ’605 773 3352 b

RECEIVED
APR 15 2013

WATER RIGHTS
~ PROGRAM



RECEIVED |
MAR 2 5 2&13 City Hall/Finance Officer

CITY 605/594-6721
. WATER RIGHTS Utility Superintendent
OF PROGRAM 505/594-6723

E-mail: city@alliancecom.net

Website: garretsonsd.com

(GGARRETSON

A MunicipAL CORPORATION

Department of Environment
‘And Natural Resources
PMB2020

Joe Foss Building

'523 East Capitol

Pierre, SD 57501-3182

March 15, 2013

Dear Karen:

The City of Garretson has currently been purchasing water from Minnehaha Commun.ity Rural Water system for
app'roxi_hﬂéte!y»lo years. Since this time we have been operating our wells twice a month to keep them fresh in
case of an emergency or if Minnehaha Community Rural Water needs assistance on our end of the water line due
to probable mechanical or drought related prbblems. We also have had a future ethanol plant looking at |
purchasing water from us which would have been a profitable enterprise for our city. We have a main Burlington
Northern Santa Fe rail line that runs thru our community. The.refore, the City of Garretson always has potential
future business and growth to come to our area and may need to purchase raw water from us. For reasons like
this it is very important to cur community to maintain our water rights.

Our pumping record has greatly diminished over the past several years and is minable compared to what we used
to pump yearly. Now we have been only pumping one thousand gallons of water per two weeks per well to keep

the wells operational.

In conclusion, we would like our water rights to remain at the current rate of 235-acre feet. This rate allows a
community of our size to have potential income from the water and be able support ourselves with water in

emergency time of need.

Please contact Craig Nussbaum if you have any questions.

Sincerely,

G&: lba um gSlnauvm

Craig Nu

Utilities Superintendent
City of Garretson

(605) 594-6723

@ 705 Main Avenue + PO Box 370 -+ Gamretson, SD 57030-0370
Equal Housing Opportunity Tae Crty oF FARKS An Equal Opportunity Employer




% ﬁ ' DEPARTMENT of ENVIRGNMENT
: and NATURAL RESOURCES

PMB 2020

Pl By £ JOE FOSS BUILDING
-1 523 EAST CAPITOL
V. e wT) PIERRE, SOUTH DAKOTA 57501-3182

e s, Gaear Puaces denr st gov

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NO. 1289-3, City of Garretson, SD

Pursuant to SDCL 46-2A-2, the following is the recommendaﬁon of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
1289-3, City of Garretson, PO Box 370, Garretson SD.

The Chief Engineer is recommending that Future Use Permit No. 1289-3 REMAIN in EFFECT for 235
acre-feet annually because 1) there is reasonable probability that there may be development of the
water reserved under Permit No, 1289-3, 2) the city has demonstrated a redsonable need for the water
reserved by Permit No. 1289-3, 3) the proposed use will be a beneficial use and 4) it is in the public
interest. '

Main;taining the effectiveness of Future Use Permit No. 1289-3 is subject to payment of the $75.00 fee
pursuant to SDCL 46-2-13(2) within 60 days of notice to the city after the Board hearing.

Garland Erbele, Chief Engineer
March 28, 2013



CUSTOMER

NUMBER: 127001

AD ORDER NUMBER: [1411840

Argus Leader

P.0, Box 677349, Dalias, TX 75267-7349

4/10, 2013

| [$92.92

City of Garretson
PO Box 370
Garretson, SD 57030

DETACH THIS STUB AND RETURN WITH PAYMENT

l
RECEIVED
APR 12 2013

WATER RIGHT.
PROGRAM s

PAYMENT DUE UPON RECEIPT

AFFIDAVIT OF PUBLICATION-
Customer Number: 127001

Invoice Number: 1411840

Argus Leader

AFFIDAVIT OF PUBLICATION

STATE OF SOUTH DAKOTA
COUNTY OF MINNEHAHA  } ss

Linda Schulte being duly sworn, says: That The Argus Leader is, and
during all the times hereinafter mentioned was, a daily legal newspaper as
defined by SDCL 17-2-21, as amended published at Sioux Falls,
Minnehaha County, South Dakota; that affiant is and during all of said
times, was an employee of the publisher of such newspaper and has
personal knowledge of the facts stated in this affidavit; that the notice,
order or advertisement, a printed copy of which is hereto attached, was

published in said newspaper upon

Wednesday the 10 dayof April 2013,
the __ day of 2013,
Lthe e day of 2013
Jthe | _ dayof 2013,
,the ____day of 2013,
dhe _ dayof ) 2013,
the  dayof 2013,

and that $92.92 was charged for publishing the same

Amalo) SehudTa_

* davélopment of . the ‘waler 16~ poign,

Subscribed and sworn to before me 4/10/2013

My Commission expires December 22, 2015

B st 1
JACCUELINE ZIMMERMAN

ﬁ‘ NOTARY PUBLIC
e SOUT DAKGTA

Notary Public, South Dakota

Lot statement; . describing " e
NOTICE OF HEARING TO - " poriioners interest i he futwre
Rl L jlioner' on 10 0F Sup::
Notice is given thaf tiia Water .ul]%ne;'sc%%mmg 6 future|
Management Board will roview: iise permit and the signature"

! it No, 12898+ 114 thaiing address cf the pe
Future Uss-Permi 12 , {and haifing & he pe:-
hB(l)d gv lhgvgltYsz!gf;:r’\ . tiorer o hlis ‘!eggl‘ goggseTlil g-.
PO Box 370, Garrelson - OV Fjenay sounsel fs obtained,. 1he.,
57030 for progross mado in the pegrmil ‘owner need not fils"a"

sorvad by tho Pemit and - i e earing 1o feview Future |l
wre plans for davelopment of ) o pepit o, 1280:3; il be
the watar feserved-by PermiL it oid ursuant fohepre-,
No., 1289-3. This permit Was |/ ——r =
approved 1667 and crrently
roservas 235 aore fest from the [-5. 4628, 46-21
Sioux Quartzite Formation, los,
cated in S&egg{"’ d. 20}
Tn TH0ON-RATW,
a‘llﬁh'rs'ham "o DCL 46-2A2 '
ihe Chiaf. Engineer, of the Wi
fer Rights:- Program: irecol
:l'ahdéglhat Parmit No: :1288-3)
REMAINZIn EFFECTfor 2357 of

er’thay b de-.
veloped,” 2 thera 18 needfor
the reserved: ater. 3) thai pro-
e use wil be a heneficial

use and-4) tis in the ‘public i

“Tho “Wator. - Managemant
‘Board will conduct thie hearing - yide
fo faview Future: Use®Permil) Ay
No. 12893 at $:00 am, May 2,4 the
2013, at Floyd Maihew. Train! mandation, further: nlormet
ing Center, Joa Foss Bdg, 523 " gn trs’permi, o 2s8urg’ ac-
E Capitol, Pigre SD.¢. - - i “dass 10” thie hearing: by the
The recc dation - of the'j jcapped of obtaln;an fnter-
Ghist Engineer is, ot finel 6 ireter for.the hearing irpaired
binding upon the Board 40d'y gy cantact “Erie Gionlund,
the Board i authorized 10 1).| water Rights -Programy (605
allow the. permit to_remain.in"\ 7738050} by April 22,2013,
affect, 2) amend: the pormit by | The tinie of e hearing wil b8
adding qualifications, 3) canceliy aytomatically - dela d.for, -3¢
1he permit for no development | jeast 20 days: Upon. Wiiller

of no planned, fulure develop-| quest"of the: permit owner of
ment, or 4} take no action aer ; any person Who hﬂ}rﬁ[@# ape-
it reaches a conclusion based i yition 1o oppose or'suppét éon-
upon facts - presented & “hGT"finyancéof : the ” Fatufe - \se
public hearing. Any interested  permit, The request for & delay
person who may be afected BY must be filed wih the Chef En-
a Board dedision and who in-- gingar’ by April 22,2013. Ste-
fends 1o paricipate in the hear yen M. Pirner, Secretary, De-
ng before thié Board and pres- p; srant of Environment and
ent evidence or Cross: © Natural R O
withesses according 1o SDCL . puplished once att
126, milst fie & writter-petiton pmata cast of $82.02::
with BOTH the, permit. OWner -4411840* Apr
and the Chiéf Engiqear.by L
April 22, 2013, The _Chlef Engl- —————
peer's address s "Walef

fights Program”, - Jos Foss

Buitding, 523 E Capitol " Ave,

piere SD 57501 (605 73

4352) and the permit . holdars

maiing address  is gven

above, The pelition may be in-

fortnal, but it must includa 2

Epplox_i-




Schlaak, Karen

0

From:

Sent:

To:

Subject:
Attachments:

Karen Schlaak

Kyle Goodmanson <KGoodmanson@cityofyankton.org>
Friday, March 29, 2013 1:53 PM

Schlaak, Karen

Permit 3371-3 future use water permit

Water Facilities Plan 2012.pdf

We are currently finishing up a Facilities Plan related to source water issues for the City of Yankton, We are cqrrently
looking at a projected 2025 population of 15,664 with a peak day demand of 9.08 million gallons per day. The projected
demand of 10.03 million gallons per day for 2035. Based on this data the City of Yankton needs to retain the Permit No.

3371-3 for future water use.

This will all be addressed in the Facilities plant that HDR is completing.

If you need mare information please let me know.

Thanks

Kyle Goodmanson

Director of Env. Servicee

Yankton SD 57078




PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

% @ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

" ogA s, oA

PLACES

denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
- NO. 3371-3, City of Yankton SD o

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
3371-3, City of Yankton, 105 W Riverside Dr, Yankton SD 57078.

The Chief Engineer is recommending that Future Use Permit No. 3371-3 REMAIN in EFFECT for
5,854 acre-feet annually because 1) there is reasonable probability that there may be development of
the water reserved under Permit No. 3371-3, 2) the city has demonstrated a reasonable need for the .
water reserved by Permit No. 3371-3, 3) the proposed use will be a beneficial use and 4) it is in the
public interest. -

Maintaining the effectiveness of Future Use Permit No, 3371-3 is subject to payment of the $3545.00
fee pursuant to SDCL 46-2-13(2) within 60 days of notice to the city after the Board hearing.

Jeanne Goodman, Chief Engineer
April 3, 2013



RECEIVED
A ﬂ 5 Zhte

st

WATER RIGHTS
PROGRAM

AFFIDAVIT OF PUBLICATION

YANKTON DAILY PRESS AND DAKOTAN

NOTICE OF HEARING TO
REVIEW FUTURE USE
WATER PERMIT NO. 33713

Notice is given that the Water
Management Board will review
Future Use Permit No. 3371-3
held by the City of Yankton, Kyle
Goodmanson, Director of Env.
Services, PO Box 176, Yankton
SD 57078 for progress made in
the development of the water re-
served by the Permit and future
plans for development of the wa-

Department of Environment and Natural Resources

PMB 2020

Joe Foss Building

523 East Capitol
Pierre, SD 57501-3182

STATE OF SOUTH DAKOTA
COUNTY OF YANKTON

KELLY HERTZ

AND SAYS THAT HE IS THE

BEING FIRST DULY SWCRN ON OATH DEPOSE
MANAGING EDITOR
MEDIA INC, A CORPORATICN, THE PRINTER AND THE PUBLISHER OF
YANKTON DAILY PRESS AND DAKOTAN, A LEGAL DAILY NEWSPAPER
PUBLISHED AND CIRCULATED IN THE CITY OF YANKTCN, SAID COUN
AND STATE, AND ONE OF THE OFFICIAL NEWSPAPERS OF THE SAID
COUNTY OF FACTS STATED IN THIS AFFIDAVIT; THAT THE ANNEXED
Notice of Hearing to Review Future

OF, YANKT

TAKEN FROM THE PAPER, IN WHICH iT WAS LAST PUBLISHED IN THt
NEWSPAPER ON THE 10th
THAT THE FULL AMOUNT OF THE FEE CHARGED FOR THE PUBLICAT
ENSURES TO THE
BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO
AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HA
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THER
HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSOEVER.

OF SAID NOTICE

PUBLISHED ON:

FILED ON:

TOWIT

4110/2013

4/10/2013

DAY OF April

$42.20

2013

/44//7

SUBSCRIBEWAND SWORNFO BEFORE ME THIS 10th

f?”"/ m}/ﬁ /

NOTARY pPLsiic, s’o&ﬁTH/DAKOTA

MY COMMISSION EXPIRES

_B/1012015_

DAY OF

The hearing to review Future Use
Permit No. 3371-3 will be con-
ducted pursuant to the provisions
of SDCL 46-1-14, 46-2-5, 46-2-9,
46-2-11, 46-5-38.1; Board Rules
ARSD  74:02:01:25.01  thru
74:02:01:25.03 and contested case
procedures contained in SDCL
1-26.

This hearing is an adversary pro-
ceeding. The permit owner or any

person, after filing a petition, has’

the right to be present or to be
represented by a lawyer. These
and other due process rights will
be forfeited if they are not exer-
cised. Decisions of the Board
may be appealed to the Circuit
Court and State Supreme Court as
provided by law.

Any person wishing a copy of the
Chief Engineer's recommendation,
further information on this permit,
to assure access to the hearing by
the handicapped or obtain an in-
terpieter for the hearing impaired
may contact Eric Gronlund, Water
Rights Program, (605 773-3352)
by April 22, 2013. The time of

the hearing will be automatically -
delayed for at least 20 days upon -
written request of the permit:
owner or any person who has filed

a petition to oppose or support
continuance of the Future Use

Permit. The request for a delay :

must be filed with the Chief Engi-
neer by April 22, 2013. Steven
M. Pirner, Secretary, Department
of Environment and Natural Re~
sourees. '
Published once at the approximate
cost of $42.20.

__hprl 2010

ter reserved by Permit No,
3371-3. This permit was ap-
proved in 1977 and currently re-
serves 5,854 acre feet from the
Missouri River located in the SW
1/4 (Lot 4) Section
18-T93N-R55W for municipal
use.

Pursuant to SDCL 46-2A-2 the
Chief Engineer of the Water
Rights Program recommends that
Permit No. 3371-3 REMAIN in
EFFECT for 5,854 acre-feet annu-
ally because 1) the reserved water
may be developed, 2) there is
need for the reserved water 3) the
proposed use will be a beneficial
use and 4) it is in the public inter-
est.

The Water Management Board
will conduct the hearing to review
Future Use Permit No, 3371-3 at
9:00 am, May 2, 2013 at the Floyd
Mathew Training Center, Joe Foss
Bidg, 523 E Capitol, Pierre SD.

The recommendation of the Chief
Engineer is not final or binding
upon the Board and the Board is
authiorized to 1) allow the permit
to remain in effect, 2) amend the
permit by adding qualifications, 3)
cancel the permit for no develop-
ment or no planned future devel-
opment, or 4) take no action after
itreaches a conclusion based upon
facts presented at the public hear-
ing. Any interested person who
may be affected by a Board deci-
sion and who intends to partici-
pate in the hearing before the
Board and present evidence or
cross-examine witnesses accord-
ing to SDCL 1-26, must file a
wriiten petition with BOTH the
permit owner and thé Chief Engi-
neer by April 22, 2013. The Chief
Engineer's address is “Water .
Rights Program", Joe Foss Build-
ing, 523 E Capitol Ave, Pierre SD
57501 (605 773-3352) and the
permit holders mailing address is
given above. The petition may be
informal, but it must include a
statement describing the petition-
ers interest in the future use per-
mit, the reasons for petitioner's
opposition to or support of con-
tinuing the future use permit, and
the signature and mailing address
of the petitioner or his legal coun-
sel if legal counsel is obtained.
The permit owner need not file a
petition,



ClTY OF ABERDEEN - ’ WATER TREATiVIENT |

12668 391 Ave. (605) 626-7010
Aberdeen, SD 57401-4215

RECEIVED

March 1, 2013
) : , MAR - 5 2013
aren Schlaak, Environmental Scientist
: d W,
Water Rights Program ?:}%*GRAEQTS

SDDENR
523 East Capitol v
Pierre, 8D 57501-3182

RE: Future Use Water Permit No. 3428-3

Dear Ms. Schilaak:

You will find attached a record of the water pumped from the Aberdeen Water Works Treatment Plant to Aberdeen
for use by its citizens for the past three (3) years.

it is the intention of City of Aberdeen to retaih Future Use Water Permit No. 3428-3 for 10,426 acre-feet for direct
diversion or up to 20,000 acre-feet of storage reservoirs. Therefore we respectfully request that the Water
Management Board for the State of South Dakota extend Future Use Permit 3428-3 in its present form for another

7 years.

In reviewing the water use over the last three years several observations can be made. In June of 2006 we
implemented full time watering restriction which restricts the use of water for irrigation from 11:00 am until 5:00 pm
daily. Our intent is to encourage responsible irrigation practices that create healthier more drought resistant
grasses, plants and trees due to deeper and more substantially developed root systems. Since the 2000 census
Aberdeen’s population has increased by over 1,400, and since 2006 several new industries have started, one
which uses approximately 1 MGD daily during production. Additionally 2012 was the first year of what may prove to
be a continuing dry cycle after a long wet cycle. Even with full time watering exemptions our water consumption
was up approximately 3.5% over the highest year total reviewed in the 2006. During the planning stages of our
new treatment facility future expansion was incorporated into the design. Currently we are capable of treating 12
MGD but design features would allow for 6 MGD of conventional treatment to be added. It seems that retaining the
reserves authorized in Permit 3428-3 for continued population & industrial growth would be the most prudent

course of action for the City.

The City of Aberdeen has continued to grow and prosper even through the recent economic down turn. We do not
foresee a reversal of that trend nor a reduced need to secure water for the future citizen of Aberdeen. | believe it
would be negligent.on our part to reduce our future water use reserves, therefore the City of Aberdeen requests the
extension of Future Use Permit 3428-3 in its present form. - '

If you need additional information or clarification please contact me at 605-626-7074.

Sincerely,

JoRl S

Janel Ellingson
Superintendent
Aberdeen Water Works

Attachment (1): Water Works 2010 -2012 Pumping Records

cc: City Manager Lander
Robin Bobzien



CITY OF ABERDEEN

12668 391 Ave
Aberdeen, South Dakota 57401-4215 MAR - § 203

CITY OF ABERDEEN
2013 3 YEAR ANNUAL PUMPING RECORDS

RECEIVED

WATER RIGHTS
PROGRAM

WATER TREATMENT DEPARTMENT

PHONE: (605) 626-7011

FAX:  (605)626-3507

2012

2010 - 2011
Raw 1,198,200,000 |1,140,000,000 | 1,469,880,000
Plant Effluent | 1,007,960,000 | 967,000,000 | 1,240,140,000
Distribution 945,284,000 | 920,000,000 |1,124,400,000




% Z: DEPARTMENT of ENVIRONMENT
: and NATURAL RESOURCES
” PMB 2020
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKCGTA 57501-3182
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denf.sd.guv

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NO. 3428-3, City of Aberdeen SD -

Pursuant to SDCL 46-2Av-2‘, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
3428-3, City of Aberdeen, 12668 391% Ave, Aberdeen SD 57401.

The Chief Engineer is recommending that Future Use Permit No. 3428-3 REMAIN in EFFECT for
10,426 acre-feet annually and for a 20,000 acre-feet storage reservoir because 1) there is reasonable
probability that there may be develop_ment of the water reserved under Permit No. 3428-3, 2) the city
has demonstrated a reasonable need for the water reserved by Permit No. 3428-3, 3) the proposed use
will be a beneficial use and 4) it is in the public interest.

Maintaining the effectiveness bf_-Future Use Permit No. 3428-3 is subject to payment of the $925.00-
fee pursuant to SDCL 46-2-13(2) within 60 days of notice to the city after the Board hearing,

ﬂcw(eui Ch
Garland Erbele, Chief Engineer
March 28, 2013



(No. 1553908) . .
(Aprll 10,2013 AT

RECEIVED
APR 16 2013

WATER RIGHTS
PROGRAM

NOTICE OF HEARING TO REVIEW -,
FUTURE USE WATER FERMIT

Form 8

12668 391 Ave. Aberdeen SD"57401 for )
_progress made in.the. de eloprnent of the‘

PROOF OF PUBLICATION | ‘:;z":;:;‘é‘:t::.‘:%z it ol e

mit; was approved 1977

STATE OF SOUTH DAKOTA

)
County of /}gwj ,) ¥
st

certify that the attached printed Notice was
taken

from the /4/17%(@%”‘) /44“'/4‘“ m

= nntfnal orb| ing upon the Board -
pnnted and pubhshed in ﬂb WZ) dg@ ‘aid'thé Board is authorized to 1) aliow"
rmlt to: emam in effect, 2): amend_

County of (5@7/M and

state of South Dakota, Thc notice was
published

in the newspaper on the following'date:

400/ 3
o 77

Cost of Printing

. heanng to review Futu Use Permit
‘No. 3428-3 will'be conducted bursuant ]
the provisions of SDCL 46-1 ‘14, 46-2-5, -
46-2-9, 46-2-11, 46-5-38.1;, Board Rulé
ARSD 74:02:01:25 '01 thru""
- 74:02: 01 25.03 and contested case pm-

‘. cedures contained in $DC ]

::i
'i
g

“This hearlng is an adversary proceedlng :

The permit owner or any person, after fil--

mg a Jpetition, has the right to be present
M ] o5, 8 lawyer, These :
ig III be for- .

(T1tle)

of the Board | may be app -
cuit Court and. State Supreme Court as.-|
provided by law.

! Any person wnshmg a cupy of the Chief
/0 3 ) Engineer's recommendauon further mfor-
mation on this permit; to assure access to

the hearing by the handicapped or obtaln
5 . an interpreter for the hearing im aired
(Date Slgned) may-contact Eri¢c Gronlund, Wgater[!)?;ghts
. Program, (805 773°3352) by April 22;.
2013. The'time of the hearing will be
automatically delayed for at least 20 days
upon written request of the permit owner
or any person who has filed a ‘petition to
oppose or support contlnuance of the
Future Use Permit. The request for a de-
lay must be filed with the Chief Engineer
by-April 22, 2013. Steven M. Pirner,
Secretary, Department of Environment and i
Natuiral Resources.

Bushiichad Anca at tha annravimata Anct af




RECEIVED
MAR 2 9 2013

WATER RIGHTS
PROGRAM

Phone: {605) 997-2492

1005 W Elm Avenue
Fax: (605)997-2915

Flandreau, SD 57028-1404

March 26, 2013

Ms. Karen Schlaak

Water Rights Program

Department of Environment & Natural Resources
- Joe Foss Building

523 East Capitol

Pierre, South Dakota 57501-3182

Re: Future Use Water _Permit No, 3977-3

Dear Ms. Schlaak:

On behalf of the City of Flandreau | want to take this opportunity to express our desire to retain
our Future Use Water Permit. The permit currently reserves 830 acre-feet for future water

supply needs of the City of Flandreau.

Although the City of Flandreau is currently (since 2000) served by the Big Sioux Community
Water System; if anything should ever happen and Big Sioux could not supply us with any water
or enough water to meet our current demand, we would have this reserve to fali back on. We
would want to keep the water reserved under Permit No. 3977-3 as an emergency back-up

supply.

| ask that you and the Water Management Board look favorably on our request. If I can provide
any additional information, please do not hesitate to contact me.

Sincerely,

Rt 0. it

Donald W. Whitman
City Administrator

Cc: Akamu Barboza, Flandreau Water & Sewer

Web Site: www.cityofflandreau.com
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' DEPARTMENT of ENVIRONMENT
%M and NATURAL RESOURCES

e s G P

denr.sd.gov

RECOMMENDATION‘OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NO. 3977-3, City of Flandreau SD

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
3977-3, City of Flandreau, 1005 W Elm, Flandreau SD 57028.

The Chief Engineer is recommending that Future Use Permit No. 3977-3 REMAIN in EFFECT for
830 acre-feet annually because 1) there is reasonable probability that there may be development of the
water reserved under Permit No. 3977-3, 2) the city has demonstrated a reasonable need for the water
reserved by Permit No, 3977-3, 3) the proposed use will be a beneficial use and 4) it is in the public
interest.

Maintaining the effectiveness of Future Use Permit No. 3977-3 is subject to payment of the $125.00
fee pursuant to SDCL 46-2-13(2) within 60 days of notice to the city after the Board hearing.

Jeanne Goodman, Chief Engineer
April 3,2013
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State of South Dakota WATER RIGHTS
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County of Brookings
Jennifer Milligan of said county, first duly sworn, on oath, J‘process Pghts will be:

says: That she is the office clerk of THE BROOKINGS : forf?ge

REGISTER, a daily newspaper, printed and published in
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March 11, 2013

Karen Schlaak, Environmental Scientist
Water Rights Program

PMB 2020 —Joe Foss Building

523 East Capitol

Pierre, SD 57501-3182

Dear Ms. Schlaak:

It is the intention of the Town of South Shore to retain Future Use Water Permit #4053B-3, which was
issued in 1977, ’

The Town Board of South Shore is aware that the issue is to retain a reservation of water for future
development and does not involve our current wells.

Our well currently pumps between 40-60 gallons of water per minute, supplying our residents with city

water.

Sincerely,

5L,<*,/€/é?,<_z,,_/ _ W

Kathleen Meyer, Finance Officer
PO Box 57

South Shore SD 57263
townsouthshore@sstel.net
605-756-4130




- DEPARTMENT of ENVIRONMENT
ﬁif?@—\ and NATURAL RESOURCES
. - PMB 2020
) JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
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“Tae e Capr s

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NO. 4053B-3, Town of South Shore SD

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
4053B-3, Town of South Shore, PO Box 57, South Shore SD 57263.

The Chief Engineer is recommending that Future Use Permit No. 4053B-3 REMAIN in EFFECT for
192 acre-feet annually because 1) there is reasonable probability that there may be development of the

" witer reserved under Permit No. 4053B-3, 2) the town has demonstrated a reasonable need for the
water reserved by Permit No. 4053B-3, 3) the proposed use will be a beneficial use and 4) it is in the
public interest. '

Maintaining the effectiveness of Future Use Permit No. 4053B-3 is subject to pay

fee pursuant to SDCL 46-2-13(2) within 60 days of notice to the town after the™B

Garland Erbele, Chief Engineer
March 28, 2013
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. City of

0UX

i

Administration
224 West Ninth Street

P.O. Box 7402

Sioux Falls, SD 57117-7402
T: 605-367-8600 F: 367-8114

Engineering/Real Estate
224 West Ninth Street

P.O. Box 7402

Sioux Falls, SD 57117-7402
T: 605-367-8601 F: 367-4310

Environmental

1203 Nerth Western Avenue
Sioux Falls, SD 57104-1201
T: 605-367-8276 F: 367-4886

Fleet Management

1000 East Chambers Street
P.C. Box 7402

Sioux Falls, SD 57117-7402
T: 605-367-8240 F: 367-8238

GIS

132 North Dakata Avenue
P.O. Box 7402

Sioux Falls, SD 57117-7402
T: 605-367-8651 F: 367-8113

Household Hazardous
Waste Facility/Sustainability
1015 East Chambers Street
Sioux Falls, SD 57104-7200

T: 605-367-8695 F: 367-4993

Landfill

224 West Ninth Street
P.O.Box 7402

Sioux Falis, 8D 57117-7402
T: 605-367-8162 F: 367-8167

Light

2000 North Minnesota Avenue
P.O. Box 7402

Sioux Falls, SD 57117-7402
T: 605-373-6979 F: 373-6974

Street

1000 East Chambers Street
P.O. Box 7402

Sioux Falls, SD 57117-7402
T: 605-367-8255 'F: 367-8200

Utility Blling

1201 North Western Avenue
P.O. Box 7401

Sioux Falis, SD 57117-7401
T: 605-367-8131 F: 367-7341

Utility Maintenance

668 West Algonquin Street
P.C. Box 7402

Sioux Falls, SD 57117-7402
T: 605-367-8810 F: 367-7883

Water Purification

2100 North Minnesota Avenue
P.O. Box 7402

Sioux Falls, 8D 57117-7402
T. 605-373-6940 F: 373-6941

Water Reclamation

4500 North Sycamore Avenue
Sioux Falls, SD 57104-9612

T: 605-367-8188 F: 367-8484 -

AN EQUAL OPPORTUNITY EMPLOYER/SERVICE PROVIDER

RECEIVED
MAR 11 2013

CITY OF SlgyJATER RIG;;'!TS
PUBLIC WORRE

allk

Better Quality

March 7, 2013

Karen Schlaak, Environmental Scientist
Department of Environment and Natural Resources
Water Rights Program

PMB 2020

Joe Foss Building

523 East Capitof

Pierre, SD 57501-3182

Dear Karen Schlaak:

Regarding your letter dated February 26, 2013, it is the City of Sioux Falls’ intent to retain Future .
Use Water Permit No. 5522-3 from the Middle Skunk Creek Aquifer and Future Use Water Permit
No. 5523-3 from the Sioux Falls Management Unit of the Big Sioux Aquifer.

in 2007, the population of Sioux Falls was listed at 148,329. During the most current five years the
average annual population growth rate for Sioux Falls has been 1.455% with a current population
total of 158,800. This amounts to an overall increase of 10,471 people in the iast seven years. As
reported in 2011, the Sioux Falls Planning Department has projected the population to be
somewhere between 331,700 and 412,900 by the year 2060.

Demand for water in 2013 was just over 8 billion gallons. This equates to a daily average of nearly
22.1 million gallons per day. By the year 2060, the daily average demand has been projected to
be as high as 66.4 million gallons. To help meet this growing demand, the City of Sioux Falls has
purchased additional property for the development of future wells in the Big Sioux Aquifer. The
City of Sioux Falls also plans to develop additional wells in the Middie Skunk Creek Aquifer.

It is the desire of the City of Sioux Falls to keep Future Use Permit Numbers 5522-3 with 183 acre-
feet of water and 5523-3 with 4,050 acre-feet of water to meet the needs of the growing
commercial and residential needs of Sioux Falls.

If you have any questions or comments please contact me.

Sincerely,

Ly Andoopy

Greg Anderson

Water Superintendent

Water Purification Plant

2100 North Minnesota Ave
Stoux Falis, South Dakota 57104
{605} 373-6944

TTY/Hearing Impaired 605-367-7039 » www.siouxfalls.org @ renetoneeriessoe:
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PMB 2020
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denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NQ. 5523-3, City of Sioux Falls SD

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
5523-3, City of Sioux Falls, 2100 N Minnesota Ave, Sioux Falls SD 57104. '

The Chief Engineer is recommending that Future Use Permit No. 5523-3 REMAIN in EFFECT for
4,050 acre-feet annually because 1) there is reasonable probability that there may be development of
the water reserved under Permit No. 5523-3, 2) the city has demonstrated a reasonable need for the
water reserved by Permit No. 5523-3, 3) the proposed use will be a beneficial use and 4) itis in the
public interest. '

Maintaining the effectiveness of Future Use Permit No. 5523-3 is subject to payment of the $395.00
fee pursuant to SDCL 46-2-13(2). The city has already made this payment.

Garland Erbele, Chief Engineer
March 28, 2013
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Customer Number; 078011
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AFFIDAVIT OF PUBLICATION

STATE OF SOUTH DAKOTA

COUNTY OF MINNEHAHA } ss

Linda Schulte being duly sworn, says: That The Argus Leader is, and
during all the times hereinafter mentioned was, a daily legal newspaper as
defined by SDCL 17-2-21, as amended published at Sioux Falls,
Minnehaha County, South Dakota; that affiant is and during all of said
times, was an employee of the publisher of such newspaper and has
personal knowledge of the facts stated in this affidavit; that the notice,
order or advertisement, a printed copy of which is hereto attached, was
published in said newspaper upon

Wednesday the 10 dayof April 2-013 ,
the _ dayof 2013,
,the - day of 2013
sthe _ dayof 2013,
dhe  dayof 2013,
dhe _ dayof 2013,
Lthe ____day of 2013,
and that $89.38 was charged for publishing the same
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denr.sd.gov
April 17,2013
NOTICE
TO: A Jason Rumpca Donald McCarty
103 N 3" Street . PO Box 78

Beresford SD 57004 Brookings SD 57006
FROM; Jeanne Goodman, Chief F

Water Rights Program

)
SUBJECT: Scheduling of Hearing on Deferred Water Permit Application No. 7442-3, Gary or
Julie Peterson

Water Permit Application No. 7442-3 proposes to irrigate 40 additional acres. Water Right No. 5982-3
appropriates 1.64 cubic feet of water per second from one well completed into the Upper Vermillion Missouri
Aquifer (165 feet deep) located in the SE 1/4 NW 1/4 Section 17 to irrigate 115 acres located in the NW 1/4
Section 17; all in T95N-R52W. The application proposes to irrigate an additional 40 acres located in the W 1/2
NE 1/4 Section 17-T95N-R52W from the existing well. The center pivot is to be enlarged and moved to the east
to accommodate full rotation of a standard quarter section pivot capable of irrigating at least 132 acres. On
March 6 -7, 2013, the Water Management deferred this application until information is available to determine
if there is a reasonabie probability that there is unappropriated water available from the aquifer.

On March 25, 2013, a requést was filed to allow the pivot to shift eastward such that a portion of the W 2 NE %
of Section 17 will be irrigated as long as no more than 115 acres are irrigated until the study is completed and
the deferred application for additional acres is brought back before the Board.

Enclosed is the Chief Engineer’s revised recommendation on Deferred Application No. 7442-3 and signed
stipulation. The recommendation is to allow for the acres to be irrigated in the W % NE % Section 17 that result
when the center pivot is moved to the east. The portion of the application dealing with the 40 new acres to be
irrigated will remain deferred until the study is completed to determine if there is a reasonable probability that
unappropriated water is available for the applicant’s proposed use.

The Water Management Board will consider Deferred Application No. 7442-3 at 9:00 AM on Thursday, May 2,
.2013, in the Matthew Training Center, Joe Foss Building, 523 E. Capitol Ave. Pierre SD. Parties will be
provided written notice if there is a change to the hearing time or date. The Chief Engineer's recommendation is

not final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3)
defer, or 4) deny this application after it reaches a conclusion based on the facts presented at the public hearing.

If you have questions about the findings process, please contact Diane Best at (605) 367-5880.

Enclosure

c: Diane Best, Assistant Attorney General
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REVISED RECOMMENDATION OF CHIEF ENGINEER FOR DEFERRED WATER PERMIT
APPLICATION NO. 7442-3, Gary E or Julic A Peterson

Pursuant to SDCL 46-2A-2, the following is the revised recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning DEFERRED Water Permit Application No.
7442-3, Gary E or Julie A Peterson, 45913 299" Street, Centerville SD 57014,

The Chief Engineer is recommending APPROVAL of Application No. 7442-3 for inclusion of the irrigating acreage in
the W 2 NE % Section 17, T95N, R52W and continuing DEFERRAL of the additional acres above the 115 total acres
authorized by Water Right No. 5982-3 because 1) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the public interest with the
following qualifications: :

1. The well approved under Water Right No. 5982-3 and this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under this Permit shall control his
withdrawals so there is not a reduction of needed water supplies in adequate domestic wells or in adequate
wells having prior water rights. '

2. This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

3. Water Permit No. 7442-3 shall be limited to the existing diversion rate authority of 1.64 cfs for irrigation of
115 acres authorized by Water Right No. 5982-3. The issuance of this Permit is for the sole purpose of
allowing a change in the location of acres irrigated to include the W % NE % Section 17, T95N, R52W. No
more than 115 acres may be irrigated under Water Permits 7442-3 and 5982-3 combined.

4. The deferred portion of this application for additional acres will be brought back before the Water
Management Board when information is available to determine if there is a reasonable probability that there is
unappropriated water available for the applicant’s proposed use

5. Although this Permit would require the Applicant to refrain from irrigating some acreage authorized under
Water Permit 5982-3 in order to irrigate additional acres in W % NE % Section 17, T95N, R52W, the change
does not abandon or forfeit any acreage under Water Permit No. 5982-3 at this time. When the deferred
portion of Application 7442-3 is addressed before the Board there may be insufficient water available to
satisfy the remaining acreage requested under Water Permit 7442-3 and if that occurs the Applicant would
need to identify the specific 115 acres it will irrigate under Water Permits 7442-3 and 5982-3 combined and
the remaining acreage for either of those permits would be subject to denial (7442-3) or abandonment (5982-3)

at that time.

Jedarie Goodman, Chief Engineer
April 17,2013

NOTE: The existing full quarter section center pivot shall be modified as set forth in the Applicant’s March 25, 2013,
email to Eric Gronlund which is part of the administrative record. Specifically, the end gun and nozzles on the end
span will be turned off or disabled such that only a total of 115 acres are capable of being irrigated. DENR Water

Rights Program staff intends to conduct an compliance check in the summer of 2013 to insure the system is irrigating
no more than the authorized number of acres.



RECEIVED

STATE OF SOUTH DAKOTA APR 18 2013

SOUTH DAKOTA WATER MANAGEMENT BOARD ' 'DraiGHTS

WATER PERMIT APPLICATION NO. )

7442-3, GARY OR JULIE PETERSON ) STIPULATION
) AND ORDER
STIPULATION

Applicants Gary and Julie Peterson (“Petersons”) and the Departmer;t of
Environment and Natural Resources, Water Rights Program and its Chiefl
Engineer (jointly referred to as “DENR”) hereby agree as follows:

1. The above entitled application proposes to irrigate 40 additional acres
that would complement, but not change, Water-Right No. 5982—3. Water Right
No. 5982-3 appropriates 1.64 cfs from one well completed into the Upper
Vermillion Missourt AQuifer (165 feet deep) located in the SE 1/4 NW 1/4
Section 17 to irrigate 115 acres located in the NW 1/4 Section 17; all in TOSN-
R52W. The above entitled application proposes to irrigate an additional 40
acres in the W 1 /2 NE 1/4 Section 17—T95N—RS2W from the exis;ting well.

2. The application was heard by the South Daketa Water Management
Board on March 7, 2013, and the Board deferred consideration of the
application pending a study to be conducted concerning the Upper Vermillion
Missouri Aqﬁifer. |

3. The parties agree that until the study is completed, the Petersons
should be grantéd the right to use water to irrigate land within the 40 acres

located in the W 1/2 NE 1/4 Section 17-T95N-R52W, so long as the total



acreage from Water Right No. 5982-3 and Water Permit No. 7442-3 does not
exceed 115 acres.

4. Consistent with this agreement, the Chief Engineer has revised the
reéommendation which is attached herewith and incorporated herein.

5. The Water Management Board has final authority to approve
Application No. 7442-3 as set forth herein and this Stipulation is not binding
on the Board. Further, this Stipullation. is not binding on the parties until
Approved by the Board. DENR will schedule this matter for hearing on May 2,
2013. .

6. As part of this Stipulation, Petersons égree that they will not appeal
the deferral of Water Permit No. 7442-3.

7. This Stipulation is ‘without ﬁrejudice to any position either party may
make regarding the appropriation of a total of more than 115 acres for the
above referenced permits when the Board reconsiders the matter following the
study.

8. This Stipulation is without prejudice to any legal arguments that may
be made by either party before the Board or the courts regarding any other

permits or proposed permits.

Dated this ___ day of April, 2013
: Jeanne Goodman, Chief Engineer
DENR Water Rights Program

Dated this l[:ﬁay of April, 2013 \Zja.u ;MN\

Gary terson




4 Corii /7
Dated this // day of April, 2013 i tee. [PEba0 0~

Jlﬁfle Peterson

ORDER
The foregoing stipulation is hereby approved and the permit may be issued as
set forth in the Chief Engineer’s revised recommendation attached to the
Sﬁpulaﬁon. |

BY THE BOARD:

Dated this ___day of May, 2013
: Rodney Freeman, Chairman



acreage from Water Right No. 5982-3 and Water Permit No. 7442-3 does not

exceed 115 acres.

4. Consistent with this agreement, the Chief Engineer has revised the
recommendation which is attached herewith and incorporated herein.

5. The Water Management Board has final authority to approve
Application No. 7442-3 as set forth herein and this Stipulation is not binding
on the Board. Further, this Stipulaticn is not binding on the parties until
Ai:proved by the Board. DENR will schedule this matter for hearing on May 2,

2013.

6. As part of this Stipulation, Petersons égree that they wﬁl not appeal
the deferral of Water Permit No. 7442-3,

7. This Stipulation is without prejudice to any position either party may
make regarding the appropriation of a total of more than 115 acres for the

above referenced permits when the Board reconsiders the matter {ollowing the

study.

8. This Stipulation is without prejudice to any legal arguments that may
be made by either party before the Board or the courts rcgardmg any other

permits or proposed permits.

Dated this _'Lday of April, 2013 %m

ne Goodman, Chief Engineer
NR Water Rights Program

Dated this lﬂﬁay of April, 2013 F {AAA G~

Gary Peterson




REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NO. 7610-3
BRET FLIEHS
MARCH 13, 2013

Water Permit Application No. 7610-3 proposes to develop a new water source for acreage
authorized for irrigation under Water Permit No. 7287-3. Water Permit No. 7287-3 authorizes
the appropriation of 720 acre-feet (ac-ft) annually at a maximum diversion rate of 5.14 cubic feet
of water per second (cfs) from a dugout and a slough area located in the NW ¥ SE % Section 11
for irrigation of 360 acres in the SE Y and N % Section 11; all in T122N-R62W, Water Permit
Application No. 7610-3 proposes to construct 18 wells to be approximately 45 feet deep and to
be located in the SE Y4 SW Y%, SW Y NE %, and SE Y Section 11 (three wells in each quarter-
quarter) for the irrigation of 360 authorized under Water Permit No. 7287-3 in Brown County.

SDCL 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is a
reasonable probability that there is unappropriated water available for the applicant’s proposed .
use, that the proposed diversion can be developed without unlawful impairment of existing rights
and that the proposed use is a beneficial use and in the public interest. This report will address
the availability of unappropriated water and effects on existing rights from the.aquifer that are
pertinent to this application. :

The test hole logs submitted with this application are shown in table 1.

Location SE % SE % Sec 11, T122N-Ré60w | [Location SE % SE 4 Sec 11, T122N-R60W
Drill Date 12/05/11 Drill Date 12/05/11

Depth " Depth
Formation From To Formation From To
Topsoil 0 1 Topsoil 0 1
Yellow Clay 1 15 yellow Clay i 12
Blue Clay 15 25 Blue Clay 12 18
Fine Sand 25 45 Fine Grey Sand : 18 38

Table 1- Test hole logs submitted with Water Permit Application No. 7610-3

Within approximately two miles of the proposed well sites, there has not been any historic
groundwater development from shallow wells (Water Rights, 2013a and 2013b). There also has
not been much test hole boring within two miles of the proposed well sites (SDGS, 2013). The
Geologic Map of South Dakota (Martin et. al, 2004) and Leap (1986) identify the deposits (the
fine sand identified in the test hole logs) as either quaternary aged alluvium or quaternary aged
lacustrine - deposits. The quaternary aged alluvium lies within the “slough area” where the
dugout authorized by Water Permit No. 7287-3 is located and the quaternary aged lacustrine
deposit is outside of the “slough area”. There is no mapped glacial outwash aquifer identified at
the approximate depth of the wells. In this area, the bedrock (Pierre Shale) may be overlain by
the glacial till or lake deposits, and potentially the Deep James aquifer (Koch and Bradford,
1976).



The quaternary alluvium and quaternary lacustrine deposits are likely hydraulically connected.
The nearest well that is likely completed into these deposits is a domestic well approximately
four miles east of the proposed well sites. The depth and geology from the well completion
report agrees with the test hole logs submitted with this application. There are no DENR-Water
Rights Program observation wells completed into these deposits. The recharge source and the
quantity of recharge for these deposits is not known. The areal extent of these deposits is not
clearly defined. Sufficient information is not available at this time to accurately appraise the
potential aquifer characteristics of the quaternary aged alluvium and lacustrine deposits in this
area. An aquifer pump test including monitoring wells should be conducted to aid in the
evaluation of this potential aquifer and to allow for the consideration of the availability of
unappropriated water from the aquifer and potential impacts to existing users, as required by
SDCL 46-2A-9. :

CONCLUSIONS:
1. Information is not available to determine if unappropriated water is available for this
proposed development of a new water source.

2. Information is not available to determine if this proposed appropriation would adversely
impair existing users.

3. An aquifer pump test should be conducted to allow evaluation of any “minor” aquifer that
would be encountered at these proposed well sites.

Adam Mathiowetz
SD DENR-Water Rights Program
Approved by:

Ken Buhler
SD DENR-Water Rights Program
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523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

DEPARTMENT of ENVIRONMENT
ﬁo%.f_@ and NATURAL RESOURCES

denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7610-3, Bret Flichs

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water
Rights Program, Department of Environment and Natural Resources concerning Water Permit
Application No. 7610-3, Bret Fliehs, 39865 137% Street, Groton SD 57445,

The Chief Engineer is recommending DEFERRAL of Application No. 7610-3 until an aquifer
pump test is completed by the applicant to allow evaluation of the potential aquifer including the
availability of unappropriated water and potential impacts to existing users from the aquifer
which are criteria set forth in SDCL 46-2A-9 for when a water right permit may be issued.

See report on application for additional information.

DW Comel

Garland Erbele, Chief Engineer
March 13, 2013
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REPORT TO THE CHIEF ENGINEER
ON

WATER PERMIT APPLICATION NO.7373-3
TERRY WIETING

WATER PERMIT APPLICATION NO.7551-3
WAYNE BINGER

WATER PERMIT APPLICATION NOS. 7570-3, 7571-3, 7572-3, 7573-3, 7574-3, 7575-3
7637-3,7638-3, 7639-3, & 7640-3
GARY MARSHALL-MARSHALL BROS.

WATER PERMIT APPLICATION NO. 7620-3
OSCAR INC.

JANUARY 30, 2013

Water Permit Application No. 7373-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cubic feet of water per second (cfs) from two wells to be completed into the Tulare:
Western Spink/Hitchcock aquifer. The wells are to be located in the S'2 SW¥% Section 16,
T113N-R62W and are expected to be approximately 75 feet deep. This application proposes to
irrigate 160 acres located in the SW¥4 Section 16, T113N-R62W.

Water Permit Application No. 7551-3 proposes to irrigate 90 additional acres from the well
authorized by Water Right No. 470A-3. This application proposes to irrigate 90 acres located in
the NE%4, N % SE¥ Section 36, T115N-R65W from the existing well with no increase to the
developed diversion rate. Water Right No. 470A-3 authorizes 1.56 cubic feet of water per
second (cfs) from one well completed into the Tulare: Western Spink/Hitchcock aquifer (130
feet deep) located in the NE% SEY Section 36 for irrigation of 136 acres located in the SE%
Section 36, T115N-R65W.

Water Permit Application No. 7570-3 proposes to appropriate water at a maximum diversion rate
of 3.56 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located in the center of the NW% and the center of the SW¥% Section 1,
T113N-R64W and are expected to be approximately 80 feet deep. This application proposes to
irrigate 280 acres located in the W % Section 1, T113N-R64W.,

Water Permit Application No. 7571-3 proposes to appropriate water at a maximum diversion
rater of 1.78 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock
aquifer. The wells are to be located near the center of the SE! Section 4, T113N-R64W and are
expected to be approximately 80 feet deep. This application proposes to irrigate 160 acres
located in the SE% Section 4, T113N-R64W.

Water Permit Application No. 7572-3 proposes to appropriate water at a maximum diversion
rater of 1.78 cubic feet of water per second {cfs) from a well to be completed into the Tulare:
Western Spink/Hitchcock aquifer. The well is to be located in the center of the SW' Section 34,



T114N-R64W and is expected to be approximately 80 feet deep. This application proposes to
irrigate 140 acres located in the SW 1/4 Section 34, T114N-R64W.

Water Permit Application No. 7573-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located near the center of the NW% Section 27, T114N-R63W and is expected to be
80 feet deep. This application proposes to irrigate 160 acres located in the NW' Section 27,
T114N-R63W.

Water Permit Application No. 7574-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NE% Section 35, T114N-R64W and is expected to be
approximately 80 feet deep. This application proposes to irrigate 160 acres located in the NE%
Section 35, T114N-R64W.

Water Permit Application No. 7575-3 proposes to appropriate water at a maximum diversion rate
of 3.56 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located in the centers of the SW% and SE% Section 36, T114N-R64W and
are expected to be approximately 80 feet deep. This application proposes to irrigate 280 acres
located in the S% Section 36, T114N-R64W.

Water Permit Application No. 7637-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the SE¥% Section 25, T114N-R64W and is expected to be
approximately 80 feet deep. This apphcatlon proposes to irrigate 135 acres located in the SE%
Section 25, T114N-R64W.

Water Permit Application No. 7638-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the SE% Section 18, T114N-R63W and is expected to be
approximately 80 feet deep. This application proposes to irrigate 135 acres located in the SE 1/4

Section 18, T114N-R63W. '

Water Permit Application No. 7639-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NW %4 Section 3, T114N-R64Wand is expected to be
approximately 80 feet deep. This application proposes to irrigate 135 acres located in the NW%4
Section 3, T114N-R64W.

Water Permit Application No 7640-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located near the center of the SW% Section 8, TI13N-R62W and are
expected to be approximately 80 feet deep. This application proposes to irrigate 160 acres
located in the SW % Section 8, T113N-R62W.

Water Permit Application No. 7620-3 proposes to appropriate water at a maximum diversion rate
of 1.94 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NE% Section 32, T115N-R63W and is expected to be



approximately 60 feet deep. This application proposes to irrigate 136 acres located in the NE%
Section 32, T115N-R63W,

AQUIFER: TULARE: WESTERN SPINK/HITCHCOCK

The Tulare: Western Spink/Hitchcock aquifer was basically considered fully appropriated in
2002 and the amount of development in the aquifer has not changed appreciably since 2003. A
number of water permit applications were denied or withdrawn between 2002 and 2011. Six
applications to appropriate water from the Tulare: Western Spink/Hitchcock aquifer (No. 7288-3,
No. 7289-3, No. 7290-3, No. 7291-3, No. 7292-3 and No. 7293-3) were filed with the DENR-
Water Rights Program in December 2011. Based on a DENR-Water Rights staff analysis of the
aquifer (Buhler, 2012a) and a stipulation between parties, Water Permit Application No. 7288-3
was withdrawn and the appropriation requests of the five remaining applications were reduced.
Following a July 11, 2012 hearing, the Water Management Board approved water permit
applications totaling an amount of water approximately equal to the probable quantity of water
remaining inappropriate from the aquifer.

Water Permit Application No. 7373-3, Terry Wilting, was received June 14, 2012, and Water
Permit Application Nos. 7378-3 and 7379-3, Riverside Historian Brethren, were received June
29, 2012. Water Permit Application Nos. 7373-3, 7378-3 and 7379-3 proposed to irrigate an
additional 565 acres from the Tulare: Western Spink/Hitchcock aquifer. Based on the 1979-2011
average annual irrigation application rate for the aquifer (i.e. 9.32 inches per acre per year)
(Buhler, 2012a), the average annual withdrawal associated with these applications would be
438.8 acre-feet per year.

Based on the April 2012 analysis of the aquifer, the Chief Engineer recommended denial of
Water Permit Application Nos. 7378-3 and 7379-3 because the best available information
indicated that approval of these applications would cause the estimated average annual
withdrawal from the Tulare: Western Spink/Hitchcock aquifer to exceed the estimated average
recharge to the aquifer. South Dakota Codified Law (SDCL) 46-6-3.1 requires that ‘“No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.” The applicant did not oppose the Chief Engineer’s recommendation
and pursuant to SDCL 46-2A-3 the applications were withdrawn from consideration.

The Chief Engineer recommended deferral of Water Permit Application No. 7373-3 pending the
resolution of an existing water right (No. 282-3, Renee Veskrina Morog) appropriating water
from the Tulare: Western Spink/Hitchcock aquifer that was scheduled for cancellation at the
October 3, 2012 Water Management Board meeting. The water right was eventually cancelled
due to forfeiture. The Chief Engineer has subsequently determined that since the availability of
unappropriated water from an aquifer is based on actual use, the use or in this case nonuse of
Water Right No. 282-3 was already considered when analyzing the availability of water from the
Tulare: Western Spink/Hitchcock aquifer. Therefore, cancellation of the water right did not
result in additional unappropriated water available from the aquifer.



At the time, the April 2012 analysis seemed plausible; however comparison of it with a similar
analysis conducted later for the Tulare East James aquifer identified potential inconsistences
between the two analyses. The April 2012 analysis of the Tulare: Western Spink/Hitchcock
aquifer appears to have been overly conservative. Two of the fundamental assumptions used in
the analysis resulted in an extremely diminished volume of water that was available for
appropriation from the aquifer: 1) In computing the maximum number of acres that could be
irrigated from the aquifer based on the average annual recharge and the average annual irrigation
application rate, the analysis assumed the irrigation of 100 percent of permitted acreage when in
fact, for various reasons, only a fraction of permitted acres are irrigated each year; and 2) In
computing the amount that the average annual recharge to the aquifer has exceeded average
annual discharge from the aquifer based on observation well data, the portion of the aquifer that
was considered under unconfined conditions was estimated based primarily on 1984 data
(Kuiper, 1984) which resulted in an overly contracted area.

AQUIFER CHARCTERISTICS:

Although additional data and closer scrutiny of the existing data will allow for improvements to
the general deliniation of the Tulare: Western Spink/Hitchcock aquifer, alterations to the
“Aquifer Characteristics” section of the April 2012 report to the Chief Engineer (Buhler, 2012a)
are not warranted at this time. However, a cursory review of the data suggests that the areal
extent of the aquifer as described in the report may have been optimistic.

SDCL 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is reasonable
probability that there is unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful impairment of existing rights and that the
proposed use is a beneficial use and in the public interest.

WATER AVAILABILITY;

The probability of unappropriated water being available from the Tulare: Westemn
Spink/Hitchcock aquifer can be evaluated by considering SDCL 46-6-3.1 which requires “No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.”

In applying SDCL 46-6-3.1, the Sixth Judicial Circuit Court ruled in 2005 that if the Water
Management Board uses average annual recharge, then it should also use average annual
withdrawals to determine if unappropriated water is available from the aquifer (Hines v. South
Dakota Dept. of Environ. and Nat’l. Resources, Hughes County 04-37 (Memorandum Decision,
April 29, 2005).

The availability of unappropriated water from the Tulare: Western Spink/Hitchcock aquifer was
evaluated based on observation well data and through consideration of hydrologic budgets for
the aquifer.



OBSERVATION WELL DATA:

The analysis of observation well data provides a qualitative means of assessing the aquifer and
provides the best information available to evaluate the Tulare: Western Spink/Hitchcock aquifer.
In addition, Administrative Rule of South Dakota Section 74:02:05:07 requires that “the Water
Management Board shall rely upon the record of observation well measurements to determine
that the quantity of water withdrawn annually from the aquifer does not exceed the estimated
average annual recharge to the aquifer.”

The DENR-Water Rights Program monitors 48 observation wells completed into the Tulare:
Western Spink/Hitchcock aquifer. The analysis of the DENR-Water Rights Program observation
well data provides the best information reasonably available to evaluate withdrawals from an
aquifer as compared with recharge to the aquifer. Observation well data showing a steady,
continual decline of the aquifer’s water level or artesian pressure could indicate that withdrawals
from an aquifer were exceeding recharge. In addition, water level fluctuations in an aquifer
dominated by the influences of well withdrawals, or a change in the configuration of the
potentiometric surface could indicate that well withdrawals are a significant component in the
system relative to recharge and/or natural discharge. Examination of the observation well data to
consider long term water level trends, any influences of well withdrawals and the configuration
of the potentiometric surface of the aquifer are discussed below.

Observation well water level trends:

A rising water level indicates that recharge to the aquifer exceeds withdrawals from the aquifer
and conversely a declining water level is indicative of withdrawals exceeding recharge. An
equation for this relationship is:

As=R-D
Where:AS = change in the volume of water in storage in the aquifer
R =Recharge

D = Discharge

The observation well data for the Tulare: Western Spink/Hitchcock aquifer has documented
upward trending water levels throughout the aquifer. The average slope of linear trend lines for
observation well hydrographs over the time period of January 2003 through October 2012 has
been (+0.284 feet per year). The upward trending water levels indicate recharge to the Tulare:
Western Spink/Hitchcock aquifer has been greater than the total of the discharges from the
aquifer over the period of record.

An analysis of observation well hydrographs was used to quantify the change in volume of water
in storage in the aquifer (i.e. the amount that recharge to the aquifer has exceeded discharge from
the aquifer). The analysis involved identifying observation wells completed into the unconfined
portion of the Tulare: Western Spink/Hitchcock aquifer and determining the annual change of
the water level in each well. The amount of water represented by a change in water level was
determined by multiplying the water level change by the aquifer’s specific yield (0.15) (Kuiper,
1984). The average change in storage was applied over the portion of the aquifer that is under
unconfined conditions to determine the volume in acre-feet per year of the change in storage. In
equation form:



AVyyg = AWatLevyyg * 5y, * A

Where:
AV, = Average change in volume (ac-ft/yr)
Wat Lev,y, = Average change in water level (ft/yr)
S,= Specific Yield
A = Area (acres)

The average annual change in water level (Wat Levavg) in the Tulare: Western Spink/Hitchcock
aquifer was determined through examination of DENR-Water Rights’ observation well data.
Five observation wells were used to analyze the Tulare: Western Spink/Hitchcock aquifer since
they were the only ones that were in portions of the aquifer that remained unconfined for the
entire period of record (Water Year 2003 through Water Year 2012) and the wells were
determined to accurately reflect aquifer conditions. The results of the analysis are shown in
Table 1.

ANNUAL WATER LEVEL CHANGE (ft)

SP-79F SP-78B SP-80B SP-82E SP-82G AVE
2003 -0.32 -0.69 -1.12 -0.82 -0.87 -0.764
2004 0.62 -0.5 -0.79 0.45 -0.65 -0.174
2005 -0.18 -0.18 0.23 1.54 0.3 0.342
2006 0.16 -0.1 0.08 -1.09 0.35 -0.12
2007 1.67 1.81 2.21 2.7 2.2 2.132
2008 0.56 0 0.37 1.1 1.1 0.626
2009 0.32 0.99 1.02 -0.3 0.66 0.538
2010 123 2.46 1.58 0.7 1.44 1.482
2011 3.5 0.55 2.3 0 -0.7 1.13
2012 -3.1 -1.2 -2 -1.8 -2.1 -2.04
AVE | 0.4460 0.3140 0.3880 0.2550 0.1730 0.3152

Table 1. Water Level change per year per observation well (Water Rights, 2013a).

To determine the area (A) of the Tulare: Western Spink/Hitchcock aquifer that was under
unconfined conditions, ESRI ®ArcMap™10.0 was used to generate a Triangulated Irregular
Network (TIN) of the aquifer’s potentiometric surface using October 2012 observation well
readings. The TIN was converted to a raster file using a Natural Neighbors interpolation
method. A second TIN was created using the elevation of the upper most aquifer material
encountered in test holes drilled by the DENR-Geological Survey and DENR-Water Rights
Program observation wells within the areal extent of the aquifer as defined in the April 2012
aquifer analysis. This TIN was also converted to a raster file using a Natural Neighbors
interpolation method. ESRI ®ArcMap™10.0 raster calculator was used to subtract the
potentiometric surface raster from the “first aquifer material” raster and generate a raster where
aquifer material occurred above the potentiometric surface. DENR-Geological Survey test
holes(Lithologic Logs), DENR-Water Rights Program observation wells (Water Rights, 2013a),
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domestic wells (Water Rights, 2013b), and irrigation wells (Water Rights, 2013c) within and
adjacent to this resultant raster were examined to determine if the aquifer material that was above
the Tulare: Western Spink/Hitchcock potentiometric surface was actually part of the aquifer.
Based on this analysis, the unconfined portion of the Tulare: Western Spink aquifer was
determined to be 76,978 acres (see figure 1).
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Figure 1. Areal extent of the Tulare: Western Spink/Hitchcock aquifer and the unconfined areas
of the aquifer.

Substituting the values from above for the equation AV,,; = AWat Lev,y, * S, * A,
AV,ye = 0.3152 ft/yr* 0.15 * 76,978 acres
AV,yg = 3,639.5 ac-ft/yr

Therefore, the observation well data indicates that the annual recharge to the aquifer exceeded
discharge from the aquifer by an average of 3,640 acre-feet per year for the period since
development has been static (2003-2012).

Water level fluctuations due to well withdrawals:
Observation well data documents that the development that has occurred from the Tulare:
Western Spink/Hitchcock aquifer has had an inconsequential effect on the aquifer over the long
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term. Figures 2-6 show hydrographs for DENR-Water Rights Program observation wells
completed into the aquifer and Figure 7 shows the location of these wells. The water level
records for the observation wells document that climatic conditions greatly mask the temporal
effects of well withdrawals. Therefore, recharge to and natural discharge from the Tulare:
Western Spink/Hitchcock aquifer significantly exceeds pumping. Recognizing that natural
discharge from the aquifer can be captured for pumping. The hydrographs document that there is
unappropriated water available from the aquifer to support these appropriations.
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Figure 2 Hydrograph of DENR- Water Rights Program observatlon well completed into the
Tulare: Western Spink/Hitchcock aquifer.
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Flgure 3 Hydrograph of DENR Water Rrghts Program observatlon well completed into the
Tulare: Western Spink/Hitchcock aquifer.
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Figure 5. Hydrograph of DENR-Water Rights Program observation well completed into the

Tulare: Western Spink/Hitchcock aquifer.
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Figure 6. Hydrograph of DENR-Water Rights Program observation well completed into the
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—-hhm—ﬂoetm-thleitchcock aquifer L
RO6T T116N
RO ROEOW
7 7
2 /@0
%,
%
Spink
Hand / = / =
é - Z / Beadle
7, /%/ 7
0% Ly / 7
‘Jf//z»,. %////f 74
NI YL, 7 v /
Q()/} “«7/ 0 g
'-’% Ko %
Select Obs_wells
TN @ Observation Wells —— -
e “7///4 Tulare: Western Spink/Hitchcock aquifer RO6OW ?F

Figure 7. Location of DENR-Water Rights Program observation wells completed into the

Tulare: Western Spink aquifer and wells shown in Figures 2-6.

Potentiometric Surface:

The potentiometric surface of the Tulare: Western Spink/Hitchcock aquifer was determined for
two time periods based on the observation well measurements for October 1987 and for October
2012. A map showing the two potentiometric surfaces is shown in Figure 8. It is clear that
although there are some nuances in the potentiometric surfaces, the surface is essentially
unchanged; indicating that discharge is not exceeding recharge and unappropriated water is

available from the aquifer.
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Figure 8. Comparison of the potentiometric surface of the Tulare: Western Spink/Hitchcock
aquifer (October 1987 versus October 2012)

Regional flow net analysis using observation well data:
The recharge potential of the Tulare: Western Spink/Hitchcock aquifer was evaluated by
interpreting a regional flow net analysis based on the September 2012 water level data from the
DENR-Water Rights’ Observation Well Network. A flow net analysis is a calculation of the
amount of water flowing through the aquifer according to the equation:
Q=TIL
Where:

Q= flow in gallons per day

T= Transmissivity in gallons per day per foot

[= Hydraulic gradient in feet per mile

L= Cross sectional length in miles

The average hydraulic conductivity for the Tulare: Western Spink/Hitchcock aquifer was
estimated based on the specific capacities of the 30 irrigation wells completed into the aquifer for
which the data to allow these calculations was available (Water Rights, 2013b; Water Rights,
2013c). Transmissivity was calculated at each well using the wells’ specific capacity
(“Transmissivity from Specific Capacity”), and the transmissivity was divided by the aquifer
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thickness at the well to determine an average hydraulic conductivity for the aquifer. The average
hydraulic conductivity was calculated to be 1,982 gallons per day per square foot (gpd/ft?). The
average transmissivity of the Tulare: Western Spink/Hitchcock aquifer of a cross section through
which all of the flow of the aquifer must flow was determined by multiplying the average
thickness of the cross section (36.3 feet) times the average hydraulic conductivity for the aquifer
(1,982 gallons per day per square foot) to be 71,950 gallons per day per foot.

The hydraulic gradient for the Tulare: Western Spink/Hitchcock aquifer was estimated to
average 4.26 feet per mile based on data from the DENR-Water Rights’ Observation Well
Network.

The cross section length of the Tulare: Western Spink/Hitchcock aquifer was determined to be
approximately 25 miles based on the current aquifer delineation.

The amount of water moving through the Tulare: East James aquifer is estimated as follows:
Q=((71,950 gpd/ft) x (4.26 ft/mile) x (25 miles))/ (325,851 gallons/ac-ft)
=23.5 ac-ft/day
= 8,583 ac-ft/yr

In order to sustain this estimated volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per year based on an area of the aquifer of approximately
263,000 acres would be 0.39 inches. This recharge rate cannot be considered “average annual
recharge” since it used only 2012 data, and likely can be viewed as a minimum recharge rate;
however the estimate does show the reasonableness of the average annual recharge estimate from
Kuiper (1984).

HYDROLOGIC BUDGETS:

SDCL 46-6-3.1 and the availability of unappropriated water from the Tulare: Western
Spink/Hitchcock aquifer can be evaluated by considering a hydrologic budget for the aquifer
which compares the recharge to and discharge from the aquifer.

Recharge to the Tulare: Western Spink/Hitchcock aquifer occurs primarily through infiltration of
precipitation where the outwash is at or near ground surface. The best information reasonably
available to estimate the average annual recharge to the aquifer is from the groundwater flow model
- developed by Kuiper (1984). The model incorporated an average recharge rate throughout the
aquifer although recharge generally occurs only in unconfined areas. The average annual recharge
to the aquifer based on the groundwater flow model ranged from 0.41-1.66 inches per year with a
“best fit” reflecting various simulations of 0.83 inches per year (Kuiper, 1984). Considering an
areal extent of the Tulare: Western Spink/Hitchcock aquifer equal to 263,016 acres and applying a
0.83 inches per year recharge rate, the average annual recharge to the Tulare: Western
Spink/Hitchcock aquifer is estimated to total 18,192 acre-feet per year.

Withdrawals from the Tulare: Western Spink/Hitchcock occurs through natural discharge,

domestic use and uses from appropriative rights/permits. Essentially all of the well withdrawals
from the aquifer are for irrigation use. For the period of 1979 through 2011, irrigation pumpage
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from the aquifer is shown in Table 2, and the average irrigation application rate over this period
was 9.32 inches per acre per year (Buhler, 2012a).

REPORTED IRRIGATION | ACRE-FEET
PUMPING (1979-2011) PER YEAR
Maximum 19397.25
Minimum 2200.29
Average 9725.6

Table 2. Reported irrigation pumping from the Tulare: Western Spink/Hitchcock aquifer for 1979-
2011 (Buhler, 2012a)

Since 1979-2012 was a time period that included new development from the aquifer, the average
irrigation pumpage for this time period is likely low. However, the average application rate for this
time period can be considered reflective of the irrigation practices in the aquifer.

The time period of 2003-2011 reflects fully developed conditions in the aquifer. Irrigation pumpage
for this time period is shown in Table 3. The average application rate for the 2003-2011 time period
was 8.71 inches per year. The application rate for 2003-2011 likely is more reflective of the
climatic conditions over the relatively short (nine year) period than actual irrigation practices in the
aquifer.

REPORTED IRRIGATION | ACRE-FEET
PUMPING (2003-2011) PERYEAR
Maximum 19397.25
Minimum 3007.9

Average 12286.8

Table 3. Reported irrigation pumping from the Tulare: Western Spink/Hitchcock aquifer for 2003-
2011 (Water Rights, 2004-2012)

Two methods were used to evaluate the availability of unappropriated water with separate
hydrologic budgets: 1) comparing estimated average annual recharge to the aquifer with the
average annual reported well withdrawals over the time period the aquifer was fully developed;
and 2) comparing the number of acres that can be irrigated based on the estimated average
annual recharge to the aquifer to the number of acres currently authorized for irrigation by water
rights/permits. '

Irrigation Questionnaire Method:

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was estimated by comparing the estimated average annual recharge rate to the average
annual well withdrawal from 2003-2011. Since average annual recharge is estimated to be
18,192 ac-ft/yr and the average annual pumping was reported to be 12,286.8 ac-ft/yr, an average
of 5,905 acre-feet of unappropriated water is available from the Tulare: Western
Spink/Hitchcock aquifer based on this methodology.
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Recharge to Acres Method:

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was also estimated by comparing the maximum number of acres that could be irrigated
from the aquifer based on the estimated average annual recharge and the average irrigation
application rate, to the number of acres that are currently authorized for irrigation. The volume
of water associated with the potential additional irrigable acres was converted to acre-feet per
year based on the average irrigation application rate.

The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-feet per
year and an application rate of 9.32 inches per year would allow for the irrigation of 23,423
acres. There are currently 23,648.8 acres authorized for irrigation from the aquifer with water
rights/permits. Since 2003, the average percentage of authorized acres that have been irrigated
annually ranged from a maximum of 85.58% to a minimum of 31.17% with an average of
69.02%. This irrigated to authorized percentage agrees fairly well with the same percentages
calculated for Tulare: East James aquifer (i.e. Maximum=88.41%, Minimum=39.49%,
Average=65.34%) (Buhler, 2012b), for the fully developed time period for that aquifer (1979-
2011). Since on average, only 69.02% of authorized acres are irrigated annually, the number of
acres that can be expected to be irrigated under current authorization is 23,648.8 acres *69.02%
or 16,322.4 acres. The difference between maximum allowable acres (23,423 acres) and
expected irrigation acreage currently authorized (16,322.4 acres) shows that an additional 7,100
acres could be irrigated from the Tulare: Western Spink/Hitchcock aquifer. Assuming an
average application rate of 9.32 inches per year applied to 7,100 acres equates to 5,514 ac-ft/yr.

In another format, the “recharge to acres method” compares the average acreage reported
irrigated annually from 2003-2011 (15763.6 acres) plus 69.02% of the 810 acres added in 2012
(559.1 acres) with the maximum number that can be irrigated based on the recharge rate (23,423
acres) or 23,423 acres — (15763.6+559.1) = 7,100 acres.

WATER AVAILABILITY SUMMARY:

The DENR-Water Rights Program observation well data indicates that unappropriated water is
available from the Tulare: Western Spink/Hitchcock aquifer. Analysis of the observation well
data shows that from 2003-2012, recharge to the Tulare: Western Spink/Hitchcock aquifer has
exceed discharge from the aquifer by an estimated 3,640 acre-feet per year. A comparison of the
average annual pumpage reported from the aquifer from 2003-2011 with the estimated average
annual recharge to the aquifer suggests that recharge exceeds pumping by 5,905 acre-feet.
Comparing the number of acres that can be irrigated based on the average annual recharge rate
suggests that recharge exceeds withdrawals from the aquifer by 5,514 ac-ft/yr.

The difference between the observation well method and budgeting methods for determining the
amount of unappropriated water that is available from the aquifer is likely due to a number of
factors. Budgeting methods resulted in greater amounts of unappropriated water available from
the aquifer however: a) Irrigation questionnaire data is not available for 2012 at this time and it is
likely that the 2012 data will increase the averages for the number of acres irrigated, amount of
water pumped and the percentage of irrigated to permitted acres. Higher current use averages
will reduce the amount of water available based on budgets; b) Budgeting methods are all
dependent upon self-reporting by-way of annual irrigation questionnaires. Errors in the reporting
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and/or interpretation of the irrigation questionnaires would influence the results; and c) the
average annual growing season precipitation in this area for 2003-2011 was 21.19 inches per
year, compared to the 20 year average growing season precipitation of 18.35 inches per year
(Mathiowetz, 2012). The averages for the number of acres irrigated, amount of water pumped
and the percentage of irrigated to permitted acres are likely low due to climatic conditions.
Consequently, estimates based on budgets for the amount of water remaining available for
appropriation and/or the number of additional acres that can be irrigated are likely too high. The
observation well method: a) does reflect 2012 climatic conditions and b) is less influenced by
short term trends, for example, the average water level fluctuation for observation wells was
+0.315 feet per year for 2003-2012, compared with a +0.261 feet per year average for water
years 1983-2012.

For the reasons listed above, and the fact that Administrative Rule of South Dakota Section
74:02:05:07 requires that “the Water Management Board shall rely upon the record of
observation well measurements to determine that the quantity of water withdrawn annually from
the aquifer does not exceed the estimated average annual recharge to the aquifer” the amount of
unappropriated water available from the Tulare: Western Spink Hitchcock aquifer is estimated to
be 3,640 acre-feet per year. Based on the historic average annual irrigation application rate of
9.32 inches per year, on average an additional 4,686 acres can be irrigated from the Tulare:
Western Spink/Hitchcock aquifer.

EXISTING WATER RIGHTS:
There have been 310 water permit applications to appropriate water from the Tulare: Western
Spink/Hitchcock aquifer. The status of these applications is shown in table 4.

STATUS NUMBER
CANCELLED 77

DENIED 37
INCORPORATED | 46
LICENSED 129
PERMITED 13
WITHDRAWN 8

Table 4. Status of Water Permit Applications filed from the Tulare: Western Spink/Hitchcock
aquifer .

Where the aquifer is under unconfined conditions, drawdown created by pumping is not
significant and does not extend very far from the individual production well (see figure 9).
Where the aquifer is under confined conditions water level fluctuations are more pronounced
(see figure 10). Well interference has never been a problem in this aquifer (Goodman, 2002).
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Figure 9. DENR-Water Rights’ observation well completed into the unconfined portion of the
Tulare:Western Spink/Hitchcock aquifer
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Figure 10. DENR-Water Rights’ observation well completed into the confined portion of the
Tulare;:Western Spink/Hitchcock aquifer

Regardless, these permits, if approved should contain the standard permit qualification for most

groundwater permits/rights which states:
“The well approved under this permit will be located near domestic wells and other wells

which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights”.
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CONCLUSIONS:

1.

2,

3.

9.

10.

11.

The best information currently available indicates the Tulare: Western Spink/Hitchcock
aquifer underlies approximately 263,016 acres of Beadle, Spink, and Hand Counties.

The best information currently available identifies an average annual recharge rate to the
Tulare: WesternSpink/Hitchcock aquifer as 0.83 inches per year.

The volume of average annual recharge to the Tulare: Western Spink/Hitchcock aquifer
based on an area of 263,016 acres and a recharge rate of 0.83 inches per year is
approximately 18,192 acre-feet per year.

The average annual irrigation application rate for the Tulare: Western Spink/Hitchcock
aquifer from 1979-2011 has been 9.32 inches per vear.

The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-
feet per year and an application rate of 9.32 inches per year would allow for the irrigation

. 0f 23,423 acres.

The best information available to determine the amount of unappropriated water available
from the Tulare: Western Spink/Hitchcock aquifer is through analysis of observation well
data, :

The analysis of DENR-Water Rights’ observation well data identifies that the over the
period of record of 2003- 2011, average annual recharge to the aquifer has exceeded the
average annual withdrawals from the aquifer by approximately 3,640 ac-ft/yr acre-feet
per year.

The observation well data indicates that another 4,686 acres could have been irrigated
over the time period of 2003- 201 1, at an average application rate of 9.32 inches per year.
Since 810 additional acres were authorized in 2012, the actual number of additional acres
that can be irrigated from the Tulare: Western Spink/Hitchcock aquifer is 3,877 acres.
The permit applications described on pages 1-3 of'this report propose to irrigate a total of

2,131acres. :
Additional irrigation withdrawals are not expected to impair existing users.

Ken Buhler
SD DENR-Water Rights Pro gram
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7551-3, Wayne Binger

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 7551-3, Wayne Binger, 37923 183™ Street, Tulare SD
57476, ' '

The Chief Engineer is recommending APPROVAL of Application No. 7551-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under Water Right No. 470A-3 that will be utilized for this
Permit is located near domestic wells and other wells which may obtain water
from the same aquifer. The well owner under this Permit shall control his
withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights.

2. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitchcock
Aquifer for additional information. . ‘

Garland Erbele, Chief Engineer
February 6, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7570-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerniné
Water Permit Application No. 7570-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388
Avenue, Hitchcock SD 57348.

The Chief Engineer is recommending APPROVAL of Application No. 7570-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aqulfer The well owner under
this Permit shall control his withdrawals so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The wells authorized by Permit No. 7570-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing press‘ure grouted (bottom to top) pursuant to Section 74:02:04:28,

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on appheatlons from the Tulare:Western Spink/Hitchcock
for additional information.

A ) ’
bcui&i (oin
Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7571-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerniné
Water Permit Application No. 7571-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388
Avenue, Hitchcock SD 57348.

The Chief Engineer is recommending APPROVAL of Application No. 7571-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
~ public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under
this Permit shall control his withdrawals so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The wells authorized by Permit No. 7571-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74.02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year. :

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitchcock
for additional information.

_ [> &J"u d:vbub\

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7572-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concemin%
Water Permit Application No. 7572-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388"
Avenue, Hitchcock SD 57348. :

The Chief Engineer is recommending APPROVAL of Application No. 7572-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No. 7572-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted {bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use qﬁestionnaire being
submitted each year.

See January 30, 2013 report on apphcatlons from the Tulare:Western Spink/Hitchcock
for additional information.

b &/J&,vq dw‘@u\.’\ ‘

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7573-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 7573-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388
Avenue, Hitchcock SD 57348.

The Chief Engineer is recommending APPROVAL of Application No. 7573-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No. 7573-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approVed subject to the irrigation water use questionnaire being
submitted each year. '

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitchcock
for additional information.

\iequ é‘.‘v’bﬂtﬂ’

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7574-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concemin%
Water Permit Application No. 7574-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388"
Avenue, Hitchcock SD 57348. :

The Chief Engineer is recommending APPROVAL of Application No. 7574-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this

* Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No, 7574-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitchcock
for additional information. : '

.A&J&J @\Jm\.»;

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7575-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources conceminé
Water Permit Application No. 7575-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388
Avenue, Hitchcock SD 57348, '

The Chief Engineer is recommending APPROVAL of Application No. 7575-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under
this Permit shall control his withdrawals so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The wells authorized by Permit No. 7575-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitcheock
for additional information. :

)&,&»Q.QJ d«/@u

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7637-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources conceming
Water Permit Application No. 7637-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388
Avenue, Hitchcock SD 57348.

The Chief Engineer is recommending APPROVAL of Application No. 7637-3 because 1)
there is reasonable probability that-there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawalsso there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No. 7637-3 shall be constructed by a licensed well

driller and construction of the well and installation of the pump shall comply with

. Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitchcock
for additional information.

; % -
Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7638-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources conceming
Water Permit Application No. 7638-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388
Avenue, Hitchcock SD 57348. ' '

The Chief Engineer is recommending APPROVAL of Application No. 7638-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without untawtul
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No. 7638-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year. :

See January 30, 2013 feporf on applications from the Tulare:Western Spink/Hitchcock
for additional information. o :

Jok ol

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7639-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concemin%
Water Permit Application No. 7639-3, Marshall Brothers c¢/o Gary Marshall 19032 388"
Avenue, Hitchcock SD 57348

The Chief Engineer is recommending APPROVAL of Application No. 7639-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawfu]
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aqulfer The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prlor water

rights.

2. The well authorized by Permit No. 7639-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28. '

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitchcock
for additional information.

Pode A i

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7640-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concernin%
Water Permit Application No. 7640-3, Marshall Brothers, ¢/o Gary Marshall, 19032 388"
Avenue, Hitchcock SD 57348. '

The Chief Engineer is recommending APPROVAL of Application No. 7640-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under
this Permit shall control his withdrawals so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The wells authorized by Permit No. 7640-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28,

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on applications from the Tulare: Western Spink/Hitchcock
for additional information. : '

Garland Erbele, Chief Engineer
February 7, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7620-3, Oscar Inc

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 7620-3, Oscar Inc, Floyd Peterson, 209 27" NW, Huron
SD 57350. ’

The Chief Engineer is recommending APPROVAL of Application No. 7620-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
~ impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No. 7620-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on applications from the Tulare:Western Spink/Hitchcock
for additional information. '

b@b&l@.\,ﬁ Codoel |

Garland Erbele, Chief Engineer
February 7, 2013



RECEIVED

| FEB 2 8 2013
PRINTER’S AFFIDAVIT WATER RIG
F'RE)GRA\{‘GTs
STATE OF SOUTH DAKOTA,

COUNTY OF BEADLE: ss.

|, CORINN DECKER, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an.office maintained at said
place of publication; that | am Legal Advertising
Coordinator of said newspaper and know the

» facts herein state. The annexed notice headed:

WAYNE BINGER - WATER HEARING

was published for one day, in said newspaper,
and not in any supplement of the said news-
paper, the publication was of the 13™ day FEB.
2013 That the full EIGHTY & 43/000 dollars
insures to the benefit of the publisher of said
newspaper; that no agreement or under- standing
for the division thereof has been made with any
other person, and that no part there of has been
agreed to be paid to any person whom so ever.

WMQW/&/

Subsonbe and sworn to before me this 28™" day
of FEB. 2013.

My term expires 10/25117

Legal # 608

this apphcatlon 4t '9:00
a.m. onMarch7;:2013in
the’ Matthew Tralmng

applicant-or “dny: person

who; has filed a -petition

to oppose or support the

appllcatxon The request.

atic delay
o)

he . hearing

. t' ¥
WI fb’e rescheduled for a



'46-2A-20,'46-2A-21, 46-
2A-28: 46-51'1, 46:5-2
“thru 46-5-26, 46-5-30.2
thru 46-5-30.4, 46-5-31
46-5:32 thru 46-5:34.1,




| Affidavit of Publication RECEIVED

STATE OF SOUTH DAKOTA, FEB 14 213
County of Spink: ss. WATER RIGHTS
PROGRAM

|, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a lega! weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English
language in the City of Redfield, in said County and
State, by THE REDFIELD PRESS, and has been
such newspaper during the time hereinafter
mentioned, and that | Mark E. Davis, the
undersigned, am Publisher of said newspaper in
charge of the advertising department thereof, and
have personal knowledge of all the facts stated in
this affidavit, and that the legal or official notice
entitled:

#152 Notice

A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on February
13th, that Fifty-six and .70/100 Dollars, insures to
the benefit” of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any person whomsoever.

Subscribed and sworn to before me this 13th day of

2=

N“farV‘F’ubhc South Dakota

My commission expires 04/06/20186.
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RECEIVED
FEB 2 6 2013

WAIEi RIGHTS
RAM

PRINTER’'S AFFIDAVIT "PROG

STATE OF SOUTH DAKOTA,
COUNTY OF BEADLE: ss.

I, CORINN DECKER, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whoie or in part, in an office maintained at said
place of publication; that | am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

MARSHALL BROTHERS — WATER HEARING

was published for one day, in said newspaper,
and not in any supplement of the said news-
paper, the publication was of the 13™ day FEB.
2013 That the full ONE HUNDRED AND-
SIXTEEN & 99/000 dollars insures to the benefit
of the publisher of said newspaper; that no
agreement or under- standing for the division
thereof has been made with any other person, and
that no part there of has been agreed to be paid to
any person whom so ever.

(Mibdpai

SubscnbeQ d sworn to before me this 28" day
of FEB. 2013.

. VX\QQJ 17 /&mﬁv

Nota@ﬁlc South Dakota

My term expires 10/25117

Legal # 607

F.P. 0241313 -
. NOTICE OF HEARING
" on Apphcatlons 1o
Appropnate Water
Notice “is - given that
Gary Marshall / Marshall
Brothers, : 19032 388th

Ave;: ‘Hitchcock SD.

57348 has filed the fol-
Iowmg appllcatlons for a
‘ proposes to approprlate
*3.56 -cfs. from,.two: wells -

water permit. -

.Application No. 7570 3%

. proposes 'appropr:ate{

. 3.56 cubic’ fest of water.
per second {cfs) from:
10 be- complet-

two well

. Western' Splnk‘ Hitch-
:cock Aquer _(80 “fee

“WH2 Sect
'T113l\ll §e4w

proposes 10 appropnate
. 1,78 ¢cls from one well to
be completed mto ‘the
Tulare:Western.~ Splnk

Hitcheock ™ Aquifer:(80.

. feet deep) located In the

genter of. the -SW1/47 'y
Section 34 for |mgatlon -

of 140 acres logated in

" fhe SW-1/4 Section. 34_»;

all in T114N-R64W.
Apphcatlon No: 7573 -3

proposes to appropnate

4:78 ofs, fram;one well to

be . compleied into “the -

)Tulare Western . 'Spink
Hitchcack Aqulfer (80

feet deep) located near

the center.of the NW 1/4
_ Section 27 for |rr|gat|on
of 180 acres located i
the NW 1/4 Section 27;
all in T114N RB3W:
* Application No. 7574 3
proposes to appropriate
1.78 cfs from one well to

Hitericock Aqutfer (80

£ Appllcatlon ‘No.-7638-3

be completed: into ‘the
Tulare:Western .- Spink

" Hitcheock Aqu1fer (80"
feet deep) located in the |
“center. of the NE 1/4

Section 35 fof’ |rr:gat10n
of 180 atres located in
the NE .1/4 Section 35
aII in T114N RE4W.
Appllcatlon No: 7575 3

10 be’ completed into:the ‘1

“Tulare Western', Spink |
_Hitchcock Aquer (80!
feet deep) logated inthe

centers . of° theSW" 1/4

;and SE-1/4 Section 36 to*

irrigate 280- acres locat-
in-the S, 1/2 Section-
in TA14N- RE4W: -
Appllcation Na: 7837+ 3l
oses 1o appropnate

completed |n'to the
ttare: Westerri., Splnk

etdeep), located in. the"
enter., off the SE 1l4

e SE 104 Sect:on

proposes {0 appropriate

- 1.78 cfs from oneé. well to.
"~ be completed |nto the'-
- Tuldre Western Splnk
# Hitchcocks: Aquer (80

'Appilcatlon Nao.. 7572 3.

feet deep) located in the
center ‘of the” SE 1/4
Section 18 for irrigation
of 135 acres Jocated.in.

..the SE 114 Sectlon 18;

all in T114N-R63W. . |

’ Appllcatlon No, 7639-3
Proposes: ‘tof approprlate,;.
1.78 cfs$ from one well to

be - completed.. into. the'

Tulare:Western:: Spink.
Hitchcogk Aquer (80-

- faet deep) located in the'-

cénter of: the -NW 14
Section 3 for wngatnon of;,
135°acres located in the';
NW 1/4 Section 3; all in",
T114N-REAW. . .~
Appllcatlon No 7640 3
proposes 1o approprlate
178 cfts from™ two
‘walls to be completed
‘into the Tulare:Western
Spink Hitchcock Aqunfer
(80 feet. deep). located
near the center of the
SW 1/4 and SE 114 sSwW \



1/4 Section -8 for irriga-
tion of 160 acres located
in the SW 1/4 Saction §;
all in T113N-R62W.
SDCL  4B-2A-4(10)
provides . that " “if the
applicant does not con-
test the recommenda- .
tion of - ‘the  Chief
Engineer and no petition :
to oppose the applica- :
tion is received, the :
Chief Engineér shaII act !
on the appllcatron pur- ;
suant . fo - -the* Chief
Engineer’s recommen-
dation ‘and no hearing
may be heId before the
board, ‘unless: the Chief |
Engineer makes a fmd- i
ing that ah appllcatlon

- gven-¥if . uncontested,

board.", In thrs case; t 4
Chief Engmeer finds that. +
these apphcahons pres-
ent important. issue of
“publics ir :
should be

2A~2 the. Chref Engrneer )
reoommends APPROVAL.
of Apph-catron Nos; .-

probab:hty ‘that there is_
unapproprrated water

# the publ|c intérest, ., ' j

The . Water Manage- ;

" fhent Board will consider *
these apphcatlons at:
© 900 &m. on March-7, |
2018 7in " the' Matthew
"Training. - Center, Joe
Foss:~Bldg,.” 523 ~E.”
Capitol Ave: Pierre SD.
The Chlef  Engineer's | i
recommendations’ “are |
not final or hinding upon |
the Board. The Board is
authorized . . to. 1)
approve,  2) - approve
with  qualifications, . 3)
defer, or’'4) deny the
applications based on -
the facts, presented at -

the public hearing.

Any interested person
who -intends - to - partici-
pate in the hearing shafi ~
file a petition.to oppose
or support these’ appll- .
cations ‘and the ' petition
“shall be'fited With: BOTH
the applicant. and. Chief
Engineer. The applrcant
must also file a petition if
onnosed to ‘the. Chief

- Gapitol,

. must:

and " ‘shall

dations. © The Chief
Engineer's address is
"Water Rights® Program,
Foss Building, 523 E-
. Pierre - SD.
57501 (605 773-3352)"
and the applicant's mail-
ing_address is given
above., A petition filed by
gither an interested per-..
son or the apphcant,
. filed. by}
February 25 2013." The |

. petition may be informat, '

but shall be in writing
include  a -
statement describing the
petitioner's -interest in’
the . applications, - the

petitionér's. reasons, for.
‘oppasing o, supportrngr

the appllcatrons "and the :
sugnature and““mailing "
address of the petitiorier -

" or. the: petitionei’s - legat-

counsel; if legal.gounsel.

ent atthe hearing. and to )
ed: :

655 Fight _
be forfelted if: they are
not exermsed ‘at the
hearirig and decrsrons of

: delay ‘must be"filed by
vFebruary25 2013. If an
delay

automatrc

future Board “meeting

rsobtamed .The hearing "}

has the right'to'be prés- ;f

and. personal notice wilf
be'provided fo. all"peti-*

tioners” regarding the
time, date and location.’:

Contact Eric ‘Gronlund
by. February 25,2013 at
the above "Chiet ‘Engin-
eer's address 10, request
copies ".of the staff
reports, recommenda-
tions, apphcauons or
other mformatron
Notice is given. 10, indi-

viduals with disabilities |

that this hearing is being
held:.
accessible placée: Please
notify the Departmerit of-
Environment and Natural

in a. physrcallyi

Resources at least 48

this pa cular matter is a;,

hours before the hearlng

if you have a disability
_for - which = special
arrangements must be -
made at the hearing.
The telephone nutnber
for making arrangements’
Is (605) 773-3352.

Under SDCL 1-26-
17(7) notices must state
that “if the .amount in
controversy  exceeds’"
$2,500.00 or if a proper-
ty right may be terminat-
ed, any party to the con- -
tested case may require-
the agency, to use. the,
Office  of . Heanngv'

Exammers by -giving
" nofice of the request to
the agency o later than
“ten days &fter: servrce of:
.2, notlce of: hearlng,

“service is. belng provrd-
ed by’ publication,” and
the- .applicable .date; to:
give. notice; to- the Chief:
Engrnee’r is February 25,
2013, “However, since’

troversy_ in’ excéss: rOf :
$2,500. 00 or. termination -
of a property right: the::
Chief- Engineet’ drsputee i
the appllcabmty ‘of this’
provisioii/and maintains-
that the hearing mst be.
conduoted by the Board.:.
.As applicable, the fol-. -
Iowrng provitles the legat
authority and Jurrsdlctlon
under: whloh the hearmg
will be helc! and the par-
ticular' statutes andrules
pertarnmg to these appii-
cations: "SDCL 1-26-16
thru'1-26-28; SDCL A6~ |
1-1 thru 46-1-9, 46-1-13
thru 46-1-16;" 46-2:3.1, |
46-2-9, - 46-2-11, 45-2-"
17; 46-2A-1thru 46-2A-
12, 46-2A-14,-46-2A-15, -
46-2A-20,"4 :
2A-23;
thru 46- 526, 46-5-30.2
thru 46-5-30.4, 46-5-31
48-5-32 thru 46-5-34.1,
46-5-38 thru 46-5-39,
46-5-46, 46-5-47, 48-5-
49; 46-6-1 thru 46-6-3.1,
46-6-6.1, 46-6-10, 46-6-
13, 46- 6 14, 46-6-21,
46-6-28; and ' Bdard
Rules ARSD 74:0201:01 -
thru  74:02:01:25:02;
74:02:01:35.01. .. :

Steven M. Pimer,

Secretary, Department
of Environment and
Natural Resources.

" No 607 (adv.)100
Pubhshed once at the
total approxrmate cost of
$1 151 k) .(U‘J’« i

! CHBAE D B

X A
R LAY

|




Affidavit of Publicaﬁg@EgV’E[)

. STATE OF SOUTH DAKOTA, FEB 14 2013
County of Spink: ss. WATER RIGHTS
PROGRAM

|, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English
language in the City of Redfield, in said County and
State, by THE REDFIELD PRESS, and has been
such newspaper during- the time hereinafter
mentioned, and that | Mark E. Davis, the
undersigned, am Publisher of said newspaper in
charge of the advertising department thereof, and
have personal knowledge of all the facts stated in
this affidavit, and that the legal or official notice
entitled:

#153 Notice

A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on February
13th, that Fifty-four and_.25/100 Dollars, insures to
the benefit” of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any person whomsoever.

Subscribed and sworn to before me this 13th day of
February, 2013.

AN

Notary Public, Sciﬁth'Dakota

My commission expires 04/06/2016.

RECEIVED
FEB 14 2013

WATER RIGHTS

~ Notice

CE OF HEARING -
; N:NO.:

legal ainec _
an .adversary procesding and any:party
has'the right to be_present at the:hear-
ing and to-be represented by alawyer.
These and other due process rights wil
be forfeited it they arenot exercised at
+the heating:and decisions-of the. Board
may be -appealed 1o the Circuit:Court
and State. Supreme Court as provided
LY P I . D

the. peiitioner'sJegal counsel; if -
nsel is.obtained. The hearingis



. “The March 7, 2013 hearing date: WI||
be automatlcally delayed for-at least.20'
days Upon «written .reguest- o the hnef
Engineer.from the apphcant or any:per-
:Soh whohas: ﬂled a pefition 10:0ppose or
‘ ; request for
st -be_ filed by i
an automatic .| |
e hearing wil be

report; recommen "t(en ‘a plicati
other: informatiot



RECEIVED
PRINTER’S AFFIDAVIT

FEB 2 8 2013
STATE OF SOUTH DAKOTA, WATER RiciTs
COUNTY OF BEADLE: ss. ROGRAM . “The, Water. Mariage-

I, CORINN DECKER, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an office maintained at said
place of publication; that | am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

o Peterson 209 27th NW;"
5 57350. has |

OSCAR PETERSON - WATER HEARING

was published for one day, in said newspaper,
and not in any supplement of the said news-
paper, the publication was of the 13™ day FEB.
2013 That the full SEVENTY-SEVEN & 99/000
dollars insures to the benefit of the publisher of
said newspaper; that no agreement or under-
standing for the division thereof has been made
with any other person, and that no part there of
has been agreed to be paid to any person whom
SO ever.

ubli mler—
~V'est] _b"hard
: "by ‘the Board :

(J case; the Chief Engineer

Subscrlbed and sworn to before me this 28'" day  finds that this applicaion
of FEB. 201 3. " presents " ... important

- . issues: of publlc interest.
_.that should be heard by

8TH

VA‘-A ;u‘l J A /l
Notbhc South Dakota

. o r[ghts will not) be unlaw-.,
My term expires 10/2517 * fully impaired,-8) it is a

- beneficial use. of water,
" and 4) 1t\1s m the pubﬂc
Legal # 600 : interest: S



WILKINSON & WILKINSON RE {: E-"‘VE D
ATTORNEYS AT LAW i
103 JOLIET AVE., 5.E. P.O.BOX 29 - o
[5 ﬂ“ :
DE SMET, SOUTH DAKOTA 5723% th / 3 Au%?!
WATER RIGHTS
TELEPHONE: 605 / 854-3378 PROGRAN

HARRY J. EGGEN (1922-1969) TELEFAX: 605 / 854-9006
ELLSWORTH F. WILKINSON (1823-2005) :

TODD D. WILKINSON

MARCENE J. SMITH Facsimile Transmission
GARY W. SCHUMACHER"

*ALsO LICENSED 1IN MINNESOTA

February 23, 2013
SENT TO FAX NUMBER: (605) 773-4068
THIS MATERIAL SENT TO THE ATTENTION OF:

Garland Erbele

Chief Engineer

Water Rights Program, SD DENR
Foss Building

523 East Capital

Pierre, South Dakota 57501

(605) 773-3352 telephone

SENT BY: Gary W. Schumacher
NUMBER OF SHEETS (including cover sheet): 3

Via facsimile with enclosares; and
Original sent by first class mail with enclosures.

If you have any questions or problems, or if you did not receive all of the pages,
please call (605) 854-3378 and ask for Maggie. Should you wish to return a facsimile to
us, our facsimile number is 605-854-9006.

MESSAGE:

The information contained in this facsimile message is attorney privileged and
confidential information intended only for the use of the individual or entity named
above. If the reader of this message is not the intended recipient or the employee or agent
responsible for delivering the message to the recipient, you are hereby notified that any
unauthorized dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify us
immediately by telephone and return the original message to our office at the address
shown above via the United States Postal Service. Thank you.



RECEIVED
FEB 25 2613

WATER RIGHTS

February 22, 2013 PROGRAM

- Garland Erbele

Chief Engineer

Water Rights Program, SD DENR
- Foss Building

523 East Capital

Pierre, South Dakota 57501

RE: Water Permit Applications Nos. 7373-3, 7551-3, 7570-3, 7571-3,
7572-3, 7573-3, 7574-3, 7575-3, 7637-3, 7638-3, 7639-3, 7640-3
Petition in Opposition '

Dear Mr. Erbele: ‘

We, Todd D-. Wilkinson and Gary W. Schumache?,-as legal counsel for Lenny
Peterson, Danny Peterson, Brad Peterson, and Oscar Inc. land owners and operators
affected by the issuance of any additional irrigation appropriation in connection with
certain Water Permit Applications. This letter is intended as and constitutes a pétition in
opposition to said Water Permit Application No. 7373-3, Water Permit Applicatioﬁ No.
7551-3, Water Permit Application No. 7570-3, Water Permit Application No. 7571-3,
Water Permit Application No. 7572-3, Water Permit Application No. 7573-3, Water
Permit Application No. 7574-3, Water Permit Application No. 7575-3, Water Permit
Application No. 7637-3, Water Permit Application No. 7638-3, Water Permit Application
No. 7639-3, and Water Permit Application No. 7640-3; and is further intended as and
constitutes a petition in opposition to the Chief Engineer’s recommendation to allow any
additional appropriation without consideration of previously filed applications for water
appropriation. |

In addition the averaging that was done to arrive at available water did not -

properly consider the Boards previous findings. That if the method is now going to be



changed, previous applications should be afforded notice and opportunity to apply and
not lose priority in filing. That notice procedure provided to the public was irregular.

Please confirm receipt of this petition opposing said application and petition
opposing the Chief Engineer’s recommendation; and please inform me of the date, time,
and location of the public hearing on said application; as well as any other information
that needs to be submitted to your office(s) prior to the public hearing.

We would request a twenty (20} day extension for the hearing. If possible, when
rescheduling the hearing could you contact our office to coordinate schedules? That
would be greatly appreciated.

- Thank you.

Sincerely,

Todd D/ Wilkinson
Gary W. Schumacher

Wilkinson & Wilkinson Law Firm
103 Joliet Ave SE, PO Box 29
DeSmet, SD 57231
605-854-3378

cc: Diane Best, Assistant Attorney General



‘Feb231312:37p Janice Peterson DUD-30L4£0U Pt

February 22, 2012

Garland Erbele

Chief Engineer

Water Rights Program, SD DENR
Foss Building

523 East Capital

Pierre, South Dakota 57501

RE: Water Permit Applications Nos. 7373-3, 7551-3, 7570-3, 7571-3,
7572-3, 7573-3, 7574-3, 75'15-3, 7637-3, 7638-3 7639-3, 7640-3

Petition in Oppesition

Dear Mr. Erbele:
We, Lenny Peterson, Danny Peterson, Brad Peterson, and Oscar Inc. as dland

owners and operators, are affected by the issuance of any additional irrigation
appropriation in connection with certain Water Pernit Apﬁlications. This letter is
intended as and constitutes a petition in opposition to said Water Permit Application No.
7373-3, Water Permit Application No. 7551-3, Water Permit Application No. 7570-3,
Water Permit Application No. 7571-3, Water Permit Application No. 7572-3, Water
Permit Application No. 7573-3, Water Permit Application No. 7574-3, Water Permit
Application No. 7575-3, Water Permit Application No. 7637-3, Water Permit Application
No. 7638-3, Water Permit Application No. 7639-3, and Water Permit Application No.
7640-3; and is further intended as and constitutes a petitioﬁ in opposition to the Chief
Engineer’s recommendation to allow ény additional appropriation without consideration
of previously filed applications for water appropriation.

In addition the averaging that was done to arrive at available water did not

properly consider the Boards previous findings. That if the method is now going to be



Feb231312:47p Janice Peterson 605-3v24230

changed, previous applications should be afforded notice and opportunity to apply and
not lose priority in filing. That notice procedure provided to the public was irregular.

Please confirm receipt of this petition oppesing said application and petition

opposing the Chief Engineer’s recommendation; and please inform me of the date, time,

and location of the public hearing on said application; as well as any other information

that needs to be submitted to your office(s) prior to the public hearing.

Thank you.
Sincerely,
G2 e
: iy A SV P ’ -’-AMW g Ao~
iennyz]‘ctcrkon Danny Pet&son

%MH e

rad Petetson

cc: Diane Best, Assistant Attorney General



WILES & RYLANCE RECEIVED

ATTORNEYS AT LAW
3 East Kemp - Suite 200 : 5 gma
P. Q. Box 227 MAR 2
Watertown, South Dakota 57201-0227 WATER RIGHTS
(605) 886-5881 PROGRAM
FACSIMILE

(605) 886-3934

E-MAIL:
rdr@wilesandrylance.com

John C. Wiles, P.C.
Raymond D. Rylance, P.C.
Rebecea L. Morlock Reeves

March 22, 2013

Jeffrey P. Hallem
Attorney General's Office
1302 E Hwy 14 #1
Pierre, SD 57501

Timothy G. Bottum
PO Box 1025
Mitchell, SD 57301

Diane Best

Afttorney General's Office
317 N Main Ave

Sioux Falls, SD 57104

Eric Gronlund

Department of Environment and Natural Resources
PMB 2020 Joe Foss Bldg

523 E Capitol

Pierre, SD 57501-3182

Re:  Wayne Binger Permit #7551-3
Gary Marshall Permits #7570-3 through #7575-3 and #7637-3 through 7640-3

Dear Folks:

On behalf of Oscar, Inc., Lenny Peterson, Danny Peterson and Brad Peterson, as their attorney in
this matter, we hereby withdraw their objection to the above-stated applications as set forth in their
letter of February 22, 2012 (obviously a typo), and their letter dated February 22, 2013 submitted
by Todd D. Wilkinson and Gary W. Schumacher on behalf of Lenny Peterson, Danny Peterson,

Brad Peterson and Oscar, Inc. v
Very truly yours,

WICES & RYLANCE

,/
RDR:bjs (\R}m/ond D/Rylance

cc. Lenny Peterson
Todd Wilkinson



PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKCTA 57501-3182

% ﬁ; DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

7 oo g, o P,

April 3, 2013 denr.sd.gov
NOTICE
TO; Wayne Binger Marshall Brothers
37923 183™ Street ' Gary Marshall
Tulare SD 57476 19032 388" Avenue
Hitchcock SD 57348
Ray Rylance | Floyd Peterson
PO Box 227 , Oscar Inc
Watertown SD 57021 : 209 27" NW

Huron SD 57350

FROM: Jeanne Goodman, Chief Engin _
Water Rights Program

SUBJECT: Séheduling of Hearing on Water Permit Application No. 7551-3 - Wayne Binger,
Application Nos. 7570-3 thru 7575-3 & 7637-3 thru 7640-3 - Gary Marshall/Marshall
Brothers and Application No. 7620-3 - Oscar Inc.

A petition was submitted to Water Permit Application No. 7551-3, Wayne Binger and Application
Nos. 7570-3 thru 7575-3 & 7637-3 thru 7640-3, Gary Marshall/Marshall Brothers. T he petition was
filed in response to the Notice of Hearing published February 13, 2013 in the Redfield Press and The
Plainsman scheduling a March 7, 2013 hearing before the Water Management Board on these
applications. The March 7% hearing was then postponed pursuant to SDCL 46-2A-5 based on the

petition filed by petitioners.

In addition, at their March 7" meeting, the Water Management Board deferred consideration of Water
Permit Application No. 7620-3 filed by Oscar Inc. in order to consider this application in conjunction
with the above listed applications seeking to appropriate water from the Tulare:Western Spink
Hitchcock Aquifer. :

On March 22, 2013, Raymond Rylance submitted a letter (copy enclosed) withdrawing his clients
objection to the Binger and Marshall applications listed above. The applications will now be treated as
uncontested and the Department of Environment and Natural Resources will ask the Board to relyon
the March 7, 2013 testimony of Ken Buhler regarding water availability.

The Water Management Board will conduct a hearing to consider Application Nos. 7551-3, 7570-3,
7571-3, 7572-3, 7573-3, 7574-3 7575-3, 7637-3, 7638-3, 7639-3, 7640-3 and 7620-3 at 9:30 AM
(Central Time) on Thursday, May 2, 2013 at the Floyd Matthew Training Center, Joe Foss Building,
523 E. Capitol Avenue, Pierre SD. Future notice will be provided to all parties if there are changes to
the hearing time.



Applicable provisions of the Notices of Hearing published February 13, 2013 in the Redfield Press and
The Plainsman apply at this hearing.

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General
Todd Wilkinson, PO Box 29, DeSmet SD 57231

enclosure .



CERTIFICATION

I hereby certify that on April 3, 2013, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated April 3, 2013,
regarding scheduling of the hearing for Water Permit Application Nos. 7551-3, 7570-3, 7571-3, 7572~
3, 7573-3, 7574-3 7575-3, 7637-3, 7638-3, 7639-3, 7640-3 and 7620-3with enclosure, as addressed

below:

Wayne Binger Marshall Brothers
37923 183" Street Gary Marshall
Tulare SD 57476 19032 388™ Avenue

Hitchcock SD 57348

Diane Best, Assistant Attorney General  Ray Rylance

317 North Main Avenue _ PO Box 227

Sioux Falls SD 57104 Watertown SD 57021
Todd Wilkinson Floyd Peterson

PO Box 29 Oscar Inc

DeSmet SD 57231 | 209 27" NW

Huron SD 57350

"Gail Jacohsof
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS

COUNTY OF HUGHES )

el
Sworn to, before me, this 3 day of April, 2013

/L/U/LWI ,Maﬁ

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

! » :
I\ KAREN SCHLAAK oy
< {
[W; NOTARYPUBLIC MW
g% State of South Dakota ™ :

5P <z




REPORT TO THE CHIEF ENGINEER
: ON
WATER PERMIT APPLICATION NO. 7520-3
J.H. GUNDERSON/G.A. SCHIEFEN
JANUARY 22,2013

Water Permit - Application No. 7520-3 proposes to increase the maximum diversion rate
authorized by Water Right No. 4091-3 and Water Permit No. 6698-3 by 1.56 cubic feet of water
per second (cfs) and add an additional well. No. 4091-3 and 6698-3 authorize 1.56 cfs from one
well (325 feet deep) located in NW Y% SE ¥ Section 9 for irrigation of 405 acres located in the
NE 1/4 ,N % SE % Section 9 and W % Section 10; all in T95SN-R55W. The additional well is to
be 280 feet deep and is to be located in NW % SE Y Section 9, T9SN-R55W in Yankton County.
This application, if approved, and Water Right No. 4091-3 and Water Permit No. 6698-3 will
authorize a total diversion rate of 3.12 cfs for irrigation of 405 acres. No additional volume of
water is requested by this application.

AQUIFER: Lower James Missouri (LJM)

GEOLOGIY AND AQUIFER CHARACTERISTICS:

- Test hole information was not submitted with this permit application. However, sufficient data is
available through well completion reports (Water Rights, 2013c), Water right/permit files (Water
Rights, 2013b), and SD DENR-Geological Survey test hole logs (SDGS, 2013) to evaluate this
application. The Lower James Missouri aquifer is composed of buried outwash (sand and
gravel) that can generally be encountered under confined conditions in Yankton County
(Bugliosi, 1986). The aquifer is most likely under confined conditions in the area of the
proposed well. The Lower James Missouri aquifer underlies approximately 238 square miles of
Yankton County and extends into Clay County to the east, Hutchinson County to the north, and
west into Bon Homme County (Bugliosi, 1986). The aquifer is hydraulically connected to the
Missouri and James Rivers. The Lower James Missouri corresponds with what Bugliosi (1986}
called the northern area of the Missouri aquifer. The Lower James Missouri aquifer underlies
approximately 92,500 acres and contains an estimated 2.08 million ac-ft. of recoverable water in
storage in Yankton County (Hedges et al., 1982). Well completion reports (Water Rights,
2013c), lithologic logs (SDGS, 2013), and Bugliosi (1986) indicate that in the area of this
application the top of the Lower James Missouri can be encountered between 175 and 250 feet
below grade and the aquifer may be up to 100 feet thick. The proposed well site is near the
eastern edge of the Lower James Missouri aquifer. '

SDCL 46-2A-9: .

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is
reasonable probability that there is unappropriated water available for the applicant’s proposed -
use, that the proposed diversion can be developed without unlawful impairment of existing rights
and that the proposed use is a beneficial use and in the public interest. This report will address
the availability of unappropriated water from the aquifer and the potential for impairment of
exiting rights.



WATER AVAILABILITY:

Water Permit Application No, 7456-3 proposes to increase the diversion rate authorized by

~ Water Right No. 4091-3 and Water Permit No. 6698-3. This application does not request an
increase in the total volume of water appropriated. Therefore, water availability is not an issue.

EXISTING WATER RIGHTS:

There are three water rights/permits authorizing two wells and three domestic wells within
approximately three miles of the proposed well location (Water Rights, 2013b and 2013c). The
well supplying Water Permit No. 6921-3 is approximately 2.8 miles south east and the nearest
domestic well, not owned by the applicant, is approximately 2.9 miles south-south east of the
proposed well site. Table -1 shows the water rights/permits authorizing wells within
approximately three miles of the proposed well site. The nearest observation well completed
into the Lower James Missouri aquifer is YA-78C. Observation well YA-78C is approximately
one half mile southeast of the proposed well location. The hydrograph for YA-78C is shown in

figure 1.

Permit No. Name Status | Type | CFS | Acres
4091-3 John H. Gunderson LC IRR | 1.56 270
6698-3 J.H. Gunderson PE IRR 0 135
6921-3 Randy, Valerie & Doris Svendsen PE IRR 2.22 152

LC= Water Right, PE= Water Permit, IRR= [rrigation

Table 1- Water rights/permits authorizing wells within approximately three miles of the proposed
well site (Water Rights, 2013b) '

WATER RIGHTS' OBSERVATION WELL

YA-78C
-59.0
- R bl
PR Y
BRRINY ™~
£0.0 - a1 ,F‘u N I -
2R I “A
2i¥if 4 #
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-65.0 4 . e e s g e vt s e e e e s e g
04/21/1978 10/12/2.983 04/03/1.9689 09/74/1994 03/16/2000 QO/O6/ 2005 02/27/2051

Figure 1- Hydrograph for observation well YA-78C (Water Rights, 2013c¢)

The hydrograph shows that the temporal effects of pumping on the water level are masked by the
climatic effects. The hydrograph also shows that in the immediate area the drawdown created
from pumping an irrigation well and domestic wells has not been significant over the period of
record. Although some drawdown may occur in the Lower James Missouri aquifer, SDCL 46-6-
6.1 does not protect artesian head pressure as a means of delivery and the Water Management

2



Board has recognized that to place water to maximum beneficial use a certain amount of
drawdown may occur. In order to balance interests between irrigation use and delivery of water
by artesian pressure the Water Management Board has defined an “adversely impacted domestic
well” in ARSD 74:02:04:20(7) as:

“a well in which the pump intake was set at least 20 feet below the top of the
aquifer at the time of construction or, if the aquifer is less than 20 feet thick, is as
near to the bottom of the aquifer as is practical and the water level of the aquifer
has declined to a level that the pump will no longer deliver sufficient water for the
well owner’s need”

The assurance of reasonable domestic use provided by SDCL 46-6-6.1 and ARSD
74:02:04:20(7) ensures not only that interference will not be adverse to domestic well users but
also in existing appropriative rights. Depending on the characteristics of the Lower James
Missouri aquifer at the well site, some existing well owners may need to lower their pumps to
accommodate for lower water levels. When considering SDCL 46-6-6.1 and ARSD
74:02:04:20(7), well interference from this proposed increase in diversion rate is not likely to be
significant and there is a reasonable probability that any interference will not be adverse.

CONCLUSIONS:
1. Water Permit Application No. 7520-3 proposes to increase the diversion rate authorized
' by Water Right No. 4091-3 and Water Permit No. 6698-3 and to add a new diversion

point.

2. Water Right No. 4091-3 and Water Permit No. 6698-3 appropriate up to 810 acre-feet of
water annually at a maximum diversion rate of 1.56 cfs from one well completed into the
Lower James Missouri aguifer for the irrigation of 405 acres.

3. Total diversion rate for Water Right No. 4091-3 and Water Permit No. 6698-3, and Water
Permit Application No. 7476-3, if approved, would be 3.12 cfs from two wells.

4, This application, if approved, does not authorize any increase in the total volume of water
appropriated. ‘

5. There is a reasonable probability that the diversion requested by this application can be
made without adversely affecting existing water rights/permits and domestic users.

Clton

Adam Mathiowetz
DENR-Water Rights Program

Ken Buhler )

DENR-Water Rights Program
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%7 4 - DEPARTMENT of ENVIRONMENT
% and NATURAL RESOURCES
. PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PlERRE SOUTH DAKOTA 57501-3182

denr.sd.gov

EHEM FAEES EHEumc

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7520-3, JH Gunderson / GA Schiefen

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program Department of Environment and Natural Resources concemmg
Water Permit Application No. 7520-3, JH Gunderson / GA Schiefen, 29875 443™
Avenue, Irene, SD 57037.

The Chief Engineer is recommending APPROVAL of Application No. 7520-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposéd use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
- wells which may obtain water from the same aquifer. The well owner under this
Permit shall contro] his withdrawals so there is not a reduction of needed water
supplies in adequate domestlc wells or in adequate wells having prior water

rights:

2. This Permit is approved subject to the 1rr1gat10n water use questionnaire being
submitted each year. '

See report on application for additional information. -
b@wﬁ&\ﬁ C%bek—t o

Garland Erbele, Chief Engineer
January 23, 2013
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Joe Foss Building
523 East Capitol
Pierre, SD 57501

STATE OF SOUTH DAKCTA
COUNTY OF YANKTON

AFFIDAVIT OF PUBLICATION

YANKTON DAILY PRESS AND DAKOTAN

The petition may be informal, but =
must include a statement describ-
ing the peulloners interest in the
application, the petitioner’s red-
sons for opposing or supporting
the application, and the signature
and mailing address of the peti-
tioner or the petitioner's legal
counsel, if legal counsel is ob-
tnined. Contact Eric Gronlund at
the above Water Rights Program
address to request copies of infor-
mation pertaining to this applica-
lion. Steven M. Pirner, Secretary,
Department of Environment and
Natural Resources.
Published once at the total ap-

KELLY HERTZ BEING FIRST DULY SWORN ON OATH DEPOSE 1/ 8 0 s sa0.45..

AND SAYS THAT HE IS THE MANAGING EDITOR OF, YANKT w1y
MEDIA INC, A CORPORATION, THE PRINTER AND THE PUBLISHER OF THE
YANKTON DAILY PRESS AND DAKOTAN, A LEGAL DAILY NEWSPAPER
PUBLISHED AND CIRCULATED IN THE CITY OF YANKTON, SAID COUNTY
AND STATE, AND ONE OF THE OFFICIAL NEWSPAPERS OF THE SAID
COUNTY OF FACTS STATED IN THIS AFFIDAVIT; THAT THE ANNEXED

Notice of Application No. 7520-3

TAKEN FROM THE PAPER, IN WHICH IT WAS LAST PUBLISHED IN THE
NEWSPAPER ON THE 1st DAY OF February 2013
THAT THE FULL AMOUNT OF THE FEE CHARGED FOR THE PUBLICATION
OF SAID  NOTICE TO WIT $30.45 ENSURESTO THE
BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO
. AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HAS
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREQF
HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSOEVER.

PUBLISHED ON: 2/1/2013

FILED ON: 21412013

suascf%rséb AND SWORN TO BEFOREMETHIS __ dth  DAYOF February

/f/ ,-;,E L /“ / Vi

NOTARY PUBLIC, SO(JTH E’.fAkOTA/ A
MY COMMISSION EXPIRES 8/19/2015

NULILL ur AFPFLICATIUN
NO. 7520-3 to Appropriate Water

Notice is given that JH Gunder-
son/GA Schiefen, 29875 443rd
Ave, Irene SD 57037 have filed
an application for a water permit
to appropriate an additional 1.56
cubic feet of water per secomd
(efs) from an additional well to -
rigate acres authorized by Water
Permit No. 6698-3 und Water
Right No. 4091-3. Nos. 6698-3
and 4091-3 authorize 1.56 cfs
from one well located in NW 1/4
SE 1/4 Section 9 for irrigation of
403 acres located in the NE 1/4, N
/2 SE /4 Section 9 and W /2
Section 1); all in TYSN-R35W.
This application proposes to ap-
propriate 1.56 cfs from an addi-
tional well to be completed into
the Lower James:Missouri Aqui-
fer (280 feet deep) located in the
NW i/4 SE 1/4 Section
9-T95N-RS5W. This application,
if’ approved, and No. 6698-3 and
4091-3 will authorize a total di-
version rate of 3.12 cfs for irriga-
tion of 405 acres.

Pursuant to SDCL 46-2A-2, the

i Chief Engineer recommends AP-

PROVAL of Application No.
7520-3 because 1) unappropriated
water is available, 2) existing
rights will not be unlawfully im-
paired, 3) it is a beneficial use of
water, and 4) it is in the public in-
terest. In accordance with SDCL
46-2A-23, the Chief Engineer will
act on this application, as recom-
mended, unless a petition is filed
opposing the application or the
applicant files a petition contest-
ing the Chief Engineer’s recom-
mendation. If a petition opposing
the application or contesting the
recommendation is filed, then a
hearing will be scheduled and the
Water Management Board will
consider this application, Notice
of the hearing will be given to the
applicant and any person filing a
petition.

Any person interested in opposing
or supporting this application or
recommendation must file a writ-
ten petition with BOTH the appli-
cant and Chief Engineer. The ap-
plicant must file a petition if con-
testing the Chief Engineer's rec-
ommendation. The Chief Engi-
neer's address is "Water Righs
Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605
773-3352)" and the applicant’s
mailing address is given above. A
petition filed by either an inter-
ested person or the applicant must
be filed by February 11, 2013,



RECEIVED

Feb 8, 2013 | FEB 12 2013
. WATER RIGHTS
Water Rights Program PROGRAM

Foss Building, 523 E. Capital
Pierre SD, 57501

John Gunderson/GA Schiefen
29875 443™ Ave.
Irene, SD 57037

Written Petition to Oppose Application No. 7520-3

In regards to Applicétion No. 7520-3.

In recent time, a well within the immediate area, has dropped considerably in flow. The
well is located in the S % of the SE Vi of 4-95-55, approximately 1/2 mile from where
the proposed additional well is located.

Due to the decrease in flow from the above mentioned well, T must oppose this
application so as to determine if adequate water is available.

=N

‘David Healy
2014 Ross St.
Yankton, SD 57078



RECEIVED

Feb 8, 2013 FEB 25 2613
Water Rights Program w.fgg ORGFE’E ;-JTS
Y

Foss Building, 523 E. Capital
Pierre SD, 57501
Attn: Eric Gronlund

Request for Automatic Delay of Hearing
In regards to Application No. 7520-3.

I would like to request a delay of the scheduled March 7, 2013 hearing date on
Application No. 7520-3. :

Upon receipt of the Report To The Chief Engineer, I find in the report that even though a
request for additional volume of water is not requested, it is only logical that with an
additional well, that in actually an additional amount of water will be discharged. There
is also no consideration taken into account for the more rapid removal rate of water. '
With this permit the discharge rate will be two times the original amount thereby creating
a temporary drawdown situation during the irrigation season.

In order to evaluate this application, can information be obtained from your department
pertaining to; locations and hydrographs of observation wells, Gunderson’s irrigation
water use questionnaire from past years and any information on the aquifer(s) in the area.

Thank-you for your assistance.

David Healy - /

2014 Ross St.
Yankton, SD 57078
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~ JOE FOSS BUILDING
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GAEAT FACES, GREATPLACES denr.sd.gov
' ' February 14, 2013
NOTICE OF HEARING

TO: - H Gunderson, GA Schiefen David Healy

29875 443" Avenue 2014 Ross Street

Trene SD 57037-9735 Yankton SD 57078

FROM: Garland Erbele, Chief Engineer J\
_ Water Rights Program g\i\@o‘k} R Y
SUBJECT: Notice of Hearing on Water Permit A fcation No. 7520-3, JH Gunderson,
GA Schiefen

A petition opposing approval of Water Permit Application No. 7520-3 has been filed in response to the
Notice of Application published in the Yankton Daily Press and Dakotan. This notice schedules a
hearing on the application before the South Dakota Water Management Board.

Application No. 7520-3 proposes to appropriate an additional 1.56 cubic feet of water per second (cfs)
from an additional well to irrigate acres authorized by Water Permit No. 6698-3 and Water Right No.
4091-3. Nos. 6698-3 and 4091-3 authorize 1.56 cfs from one well located in NW 1/4 SE 1/4 Section 9
for irrigation of 405 acres located in the NE 1/4, N 1/2 SE 1/4 Section 9 and W 1/2 Section 10; all in
T95N-R55W. This application proposes to appropriate 1.56 cfs from an additional well to be
completed into the Lower James:Missouri Aquifer (280 feet deep) located in the NW 1/4 SE 1/4
Section 9-T95N-R55W. This application, if approved, and No. 6698-3 and 4091-3 will authorize a
total diversion rate of 3.12 cfs for irrigation of 405 acres.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 7520-3
because 1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is
a beneficial use of water, and 4) it is in the public interest. '

The Water Management Board will consider Application No. 7520-3 at 9:00 AM on March 7, 2013 in
the Matthew Training Center, Joe Foss Building, 523 E. Capitol Ave. Pierre SD. Parties will be
provided written notice if there is a change to the hearing time or date. The Chief Engineer's
recommendation is not final or binding upon the Board. The Board is authorized to 1) approve, 2)
approve with qualifications, 3) defer, or 4) deny this application after it reaches a conclusion based on
the facts presented at the public hearing.

The March 7, 2013 hearing date will be automatically delayed for at least 20 days upon written request
to the Chief Engineer from the applicant or any person who has filed a petition to oppose or support
the application. The request for an automatic delay must be filed by February 25, 2013. If an



automatic delay is requested, the hearing will be rescheduled for a future Board meeting and personal
notice will be provided to all petitioners regarding the time, date and location.

The hearing is an adversary proceeding and any party has the right to be present at the hearing and to
be represented by a lawyer. These and other due process rights will be forfeited if they are not
exercised at the hearing and decisions of the Board may be appealed to the Circuit Court and State
Supreme Court as provided by law.

Contact Eric Gronlund at the above Chief Engineer’s address to request copies of the staff report,
recommendation, application or any other information. Notice is given to individuals with disabilities
that this hearing is being held in a physically accessible place. Please notify the Department of
Environment and Natural Resources at least 48 hours before the hearing if you have a disability for
which special arrangements must be made at the hearing, The telephone number for making
arrangements is (605) 773-3352.

Enclosed is a copy of the report, recommendation, aftidavit of publication and petition in the matter of
Water Permit Application No. 7520-3. State law directs the Chief Engineer to provide Water
Management Board members with a copy of all pleadings including petitions for each proceeding.
This same information will be sent to the Board members in advance of the hearing, In addition,
enclosed are two documents intended to acquaint parties with the hearing process entitled “Procedure
for Hearings before the Water Management Board” and “Summary of South Dakota Water Laws and
Rules”. You are encouraged to review these documents prior to the hearing.

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 or if a
property right may be terminated, any party to the contested case may require the agency to use the Office
of Hearing Examiners by giving notice of the request to the agency no later than ten days after service of a
notice of hearing issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being
provided by publication, and the applicable date to give notice to the Chief Engineer is February 25,
2013. However, since this particular matter is a water permit application and not a monetary controversy
in excess of $2,500.00 or termination of a property right the Chief Engineer disputes the applicability of
this provision and maintains that the hearing must be conducted by the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will
be held and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28;
SDCL 46-1-1 thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-
2A-12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2
thru 46-5-30.4, 46-5-31 46-5-32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49; 46-
6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10, 46-6-13, 46-6-14, 46-6-21, 46-6-26; Board Rules ARSD -
74:02:01:01 thru 74:02:01:24.02 and ARSD Chapter 74:02:04.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at
(605) 773-3352 or eric.gronfund@state.sd.us.

c: Diane Best, Assistant Attorney General

enclosures



CERTIFICATION

[ hereby certify that on February 14, 2013, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice of Hearing dated
February 14, 2013, regarding scheduling the hearing for Water Right Permit Application No. 7520-3,
as addressed below:

JH Gunderson, GA Schiefen David Healy
29875 443" Avenue 2014 Ross Street
Irene SD 57037-9735 Yankton SD 57078

Diane Best, Assistant Attorney General
317 North Main Avenue
Sioux Falls SD 57104

TS s

Gail Jacobson
Water Rights Program DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this / 9" day of February, 2013

Karen Schlaak
Notary Public

My Commission expires April 1, 2013

BT
i Eeaiimar]t

saREN SCHLAAK %
. MOTARY PUBLIC &{j
Y3 Biate of South Dakota ™
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: 523 EAST CAPITOL
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CREAT Faces. CReaT Praces. dornr.d.gov
February 26, 2013
NOTICE
TO: JH Gunderson, GA Schiefen David Healy
29875 443" Avenue : 2014 Ross Street
Irene SD 57037-9735 Yankton SD 57078

FROM;: Garland Erbele, Chief Engineer N>
Water Rights Program N Q’7py

SUBJECT:  Automatic Delay of Hearinig on Water Permit Application No. 7520-3, JH Gunderson,
: GA Schiefen

The Water Rights Program received a petition filed opposing the Chief Engineer’s recommendation in the
matter of Water Permit Application No. 7520-3. A notice of hearing, February 14, 2013, was sent to
parties scheduling 2 March 7, 2013 hearing before the Water Management Board. Mr. Healy has filed
written notice (copy enclosed) requesting an automatic delay of the scheduléd March 7, 2013 hearing on
the water permit application. Pursuant to SDCL 46-2A-5, upon receipt of a written notice requesting a
postponement of the date set for hearing, the Chief Engineer shall cancel the original hearing on the
application and reschedule the application for hearing by the Water Management Board. Therefore, the
hearing on Application No. 7520-3 is automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and
will not be held on March 7, 2013.

The Water Management Board will consider Applicétion No. 7520-3 at the May 1 — 2, 2013 meeting.
Future notice will be provided of the hearing date, time and location.

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.
c: Diane Best, Assistant Attorney Genetal

enclosure



CERTIFICATION

[ hereby certify that on February 26, 2013, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 26,
2013, regarding automatic delay of the hearing for Water Right Permit Application No. 7520-3 with
enclosure, as addressed below:

JH Gunderson, GA Schiefen David Healy .
29875 443™ Avenue 2014 Ross Street
Irene SD 57037-9735 Yankton SD 57078

Diane Best, Assistant Attorney General
317 North Main Avenue
Sioux Falls SD 57104

oo Vb

Gail J acobson
Water Rights P gram, DENR

STATE OF SOUTH DAKOTA )
o ) S8
COUNTY OF HUGHES )

whn
Sworn to, before me, this géo day of February, 2013

,QWW
Karen Schlaak
Notary Public

My Commission expires April 1, 2013

'\« KAREN SCHLAAK o]

M&  NoTARY PUBLIC M
% State of South Dakota ™

g
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CReATFACES. Coear uaces denr.sd.gov
' April 3, 2013
NOTICE

TO: JH Gunderson, GA Schiefen David Healy

29875 443" Avenue 2014 Ross Street

Irene SD 57037-9735 Yankton SD 57078
FROM: Jeanne Goodman, Chief Engi

Water Rights Program

SUBJECT:  Scheduling of Hearing on Water Permit Application No. 7520-3, JH Gunderson,
GA Schiefen

A petition was submitted to Water Permit Application No. 7520-3 filed by JH Gunderson,

GA Schiefen. The petition was filed in response to the Notice of Application published February 1,
2013 in the Yankton Daily Press and Dakotan. Subsequently, a notice of hearing was sent to parties on
February 14, 2013 scheduling a March 7, 2013 hearing before the Water Management Board. The
March 7 hearing was then postponed pursuant to SDCL 46-2A-5 based on the request by Petitioner
David Healy. This notice schedules a hearing before the Water Management Board to consider
Application No. 7520-3. '

Application No. 7520-3 proposes to appropriate an additional 1.56 cubic feet of water per second (cfs)
from an additional well to irrigate acres authorized by Water Permit No. 6698-3 and Water Right No.
4091-3. Nos. 6698-3 and 4091-3 authorize 1.56 cfs from one well located in NW 1/4 SE 1/4 Section 9
for irrigation of 405 acres located in the NE 1/4, N 1/2 SE 1/4 Section 9 and W 1/2 Section 10; all in
TO5N-R55W. This application proposes to appropriate 1.56 cfs from an additional well to be
completed into the Lower James:Missouri Aquifer (280 feet deep) located in the NW 1/4 SE 1/4
Section 9-T9SN-R55W. This application, if approved, and No. 6698-3 and 4091-3 will authorize a
total diversion rate of 3.12 cfs for irrigation of 405 acres.

The Water Management Board will conduct a hearing to consider Application No. 7672-3 at 10:00 AM
(Central Time) on Thursday, May 2, 2013 at the Floyd Matthew Training Center, Joe Foss Building,
523 E. Capitol Avenue, Pierre SD. Applicable provisions of the Notice of Hearing dated February 14,
2013 will apply at the time of hearing. Future notice will be provided to all parties if there are changes
to the hearing time.

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on April 3, 2013, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated April 3, 2013, regarding
scheduling of the hearing for Water Right Permit Application No. 7520-3, as addressed below:

JH Gunderson, GA Schiefen David Healy
29875 443™ Avenue 2014 Ross Street
Irene SD 57037-9735 Yankton SD 57078

Diane Best, Assistant Attorney General
317 North Main Avenue
Sioux Falls SD 57104

LY St

Gatl'. Jﬁcobsogg/
Water RightyProgram, DENR

STATE OF SOUTH DAKOTA )
| ) SS
COUNTY OF HUGHES )

Sworn to, before me, this 3 re day of April, 2013

Kanun Behbacte

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

N KAREN SCHLAAK &
I\, NOTARY PUBLIC
Yy State of South Dakota N {

ol asan ‘lesn mal e o Loy




SUPPLEMENTAL REPORT TO THE CHIEF ENGINEER

WATER PERMIT APPLICATION NO. 7541-3
ROGER SCHUELKE
April 5, 2013

Water Permit Application No. 7541-3 proposes to appropriate water at a maximum diversion rate
of 2.00 cubic feet of water per second (cfs) from one well. The well is expected to be
approximately 188 feet deep and is to be located in the NW¥% SE% of Section ¢ to irrigate 135
acres located in the SEY% of Section 9, T119N-R47W in Grant County. The application proposes
a diversion rate in excess of the statutory limit. |

On February 4, 2013, the Chief Engineer recommended DEFERRAL of this water permit
application until an aquifer pump test is completed by the applicant to allow evaluation of the
Granite wash aquifer, including the availability of unappropriated water and potential impacts to
existing users aquifer, which are criteria set forth in SDCL 46-2A-9. The recommendation also
specifically noted the possible unsuitability of the aquifer for irrigation. On March 7, 2013, the
Water Management Board agreed with the Chief Engineer’s recommendation and subsequently
deferred this water permit. Additional information can be found in Stonesifer (2013).

An aquifer pump test was conducted beginning March 1, 2013, by Steffl Drilling & Pump, Inc.
Leggette, Brashears & Graham, Inc. completed an analysis of the pump test and submitted a
report (Leggette, Brashears & Graham, Inc.).

Pump Test: Wells named Obs-1 and Obs-2 were constructed 207 feet west and 1,416 feet south
of the irrigation well, respectively. The pump test was conducted over a nine day period:
three days prepumping, three days (t) pumping at 700 gpm, and three days recovery.
Drawdown and recovery water levels were measured in all wells. Drawdown water levels
appeared to reach a steady state. Water levels recovered to 80 percent or greater. Based on
the data, specific capacity of the aquifer at the well is 8.3 gpm/ft.

Analysis: The Granite wash acts as a confined aquifer and negative boundary conditions were
not observed. Therefore, the Theis and Cooper-Jacob solutions were used to determine
aquifer parameters. The transmissivity (T) averaged 2,950 ft*/d, the hydraulic conductivity
(K) averaged 148, and the storativity (S) averaged 5.5E-05. The irrigation well is not
expected to adversely impact nearby existing users of the Granite wash aquifer nor the
overlying “Veblen” aquifer.

The pump test analysis incorporated the Theis and Cooper-Jacob solutions, which are
appropriate. The analysis appears valid. While the conclusion that due to the till separation the
“Veblen” is not likely to be effected is rational, the pump test does not explicitly provide data to -
support this conclusion.



WATER AVAILABILITY

Hydrologic Budget:

Distance-drawdown of the three wells was plotted on a log-log scale. In applying the average T
and S along with t provided to a modification of the Cooper-Jacob Method equation (shown
below), measurable drawdown (r,) extends to approximately 3.6 miles at the end of the pump
test (Sterrett, 2007).

Tt where: t= pump time (days)
r T R — T= transmissivity (ft*/d)
12,423,530X § S = storativity

1, = extent of drawdown (imiles)

Because negative boundary conditions were not observed in the pump test, the aquifer has a
radius of at least the extent of measureable drawdown. Assuming the shape of a perfect circle,
the aquifer underlies 26,000 acres. For management and development programs, Hedges and
others (1985) suggests a recharge rate range of 0.15 to 0.60 in/yr for confined aquifers.
Therefore, recharge is estimated to be at least 325 ac-ft/yr.

The applicant proposes to itrigate 135 acres. While the maximum permitted application rate is 24
in/acre, is it likely the applicant will not pump nearly this amount. Applying a conservative
application rate of 12 in/acre, the pumpage is expected to be at most 135 ac-ft/yr.

Based on these conservative assumptions, there is a reasonable probability that unappropriated
water is available from the Granite wash aquifer for the proposed appropriation.

Observation Well Data:
Drawdown water levels appeared to become stabilized and water levels did recover from
pumping, both of which indicate that the Granite wash aquifer is recharging to some extent.

The SD DENR-Water Rights Program does not currently monitor any observation wells
completed into this aquifer. The observation well referred to as Obs-2 would aid in monitoring
water levels. As discussed with the applicant, a perpetual easement shall be granted to the State
for the purpose of maintaining an observation well.

EXISTING WATER RIGHTS

There are no water rights/permits appropriating groundwater from the Granite wash aquifer in
South Dakota (Water Rights, 2013b). The nearest domestic wells that could be completed into
this aquifer in South Dakota are located further than one mile from the irrigation well (Water

Rights, 2013c).

In applying the average T and S provided to the Theis equation, if the irrigation well pumps at
maximum proposed diversion rate of 900 gpm for 185 days continuously, the estimated
maximum drawdown would be approximately 30 feet at a distance of one mile and
approximately 24 feet at a distance of two miles, as shown in Figure 1 (“Theis Equation
Calculator”). At least 50 feet of artesian head pressure would remain in the aquifer.
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Figure 1: Distance-drawdown curve at maximum conditions (“Theis Equation Calculator’)

The pump test results indicate that there is a reasonable probability that any well interference
. from the proposed appropriation will not adversely or unlawfully impair existing nearby wells.

CONCLUSIONS:

1.

Water Permit Application No. 7541-3 proposes to appropriate water at a maximum
diversion rate of 2.00 cfs from one well completed into the Granite wash aquifer to
frrigate 135 acres in Grant County.

The Chief Engineer recommended DEFERRAL of this water permit application until an
aquifer pump test is completed by the applicant to allow evaluation of the Granite wash
aquifer., The Water Management Board agreed with the Chief Engineer’s
recommendation and subsequently deferred this water permit.

An aquifer pump test was conducted and an analysis was completed and submitted. The
pump test analysis was appropriate and appears valid.

Based on conservative assumptions of the hydrologic budget, there is a reasonable
probability that unappropriated water is available from the Granite wash aquifer for the
proposed appropriation.

Drawdown water levels appeared to become stabilized and water levels did recover from
pumping, both of which indicate that the Granite wash aquifer is recharging to some
extent. The observation well referred to as Obs-2 would aid in monitoring water levels. A
perpetual easement shall be granted to the State for the purpose of maintaining an
observation well. _

A maximum conditions distance-drawdown analysis indicates that there is a reasonable
probability that any well interference from the proposed diversion will not adversely or
unlawfully impair existing users.



o =

Joseph R Stonesifer
SD DENR-Water Rights Program

Approved by

e

Ken Buhler
SD DENR-Water Rights Program
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REVISED RECOMMENDATION OF CHIEF ENGINEER FOR WATER
PERMIT APPLICATION NO. 7541-3, Roger Schuelke

Pursuant to SDCL 46-2A-2, the following is the revised recommendation of the Chief
Engineer, Water Rights Program, Department of Environment and Natural Resources
concerning Water Permit Application No. 7541-3, Roger Schuelke, 2747 111" Avenue,
Marietta MN 56257.

The Chief Engineer is recommending APPROVAL of Application No. 7541-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year. :

3. A perpetual easement shall be granted to the State for “Obs-2” completed as part
of the aquifer pump test the purpose of incorporating into the South Dakota
Department of Environment and Natural Resources-Water Rights Program
Observation Well Network.

See report on application for additional information.

J egée Goodm.an, Chief Engineer

April 5, 2013



Water Management Board
*-Pursuznt to' SDCL 46-
‘the Chtef Engineer reco
! A DEFERRAL

inais being
hyswalty ‘accessible’. -
Please nofify.- the +
Department: of .Environment

RECEIVED | e

. | | | ,
Form 8 FEB 21 2083 :wa:;a'r:w.:;z‘:;g"'fh"

ty for: Wthh
ment! must_ba ‘fade ‘at the

'arrange-iz_

W%;T;EE AR;EE:TS : the ments’is (605)é773 3352,
MSSRAL . aqunfer whlch are cr;tena set ™~ Under::SDCI --1-26 17 7):
- ) : forth, In SDC 48-2 fo
PROOF OF PUBLICATION
STATE OF SOUTH DAKOTA )
}SS P
County of__Codington ) ;'fgnggegnél rec

1, Monica K. Saathoff -

certify that the attached printed Notice was
taken

from the __Watertown Public Opinion

prinfed and published in Watertown

County of _Codington : . __and

state of South Dakota. The notice was
published

in the newspaper on the following date:

February 13th, 2013

Cost of Printing __ $132.82

/7/20 mf/Ov / M W/

(S1gnaturc)
Bookkeeper
(Title)
k  fi d ha i it
“mal esa ir mgt atan appli
February 13th, 2013 : .. cation, even I uncontested, -
T ; resents Important issues o
(Date Signed) . gubhc poltc;? or-public’inter.

est that should. be heard b;
the board.™ In this case, the =
_Chief Engineer finds that thi

gapphcaﬂon presents ‘impo
tant issyes “of puslic inte




Printer’s Affidavit of Publication
: ~ RECEIVED
FEB th 2013

WATER RIGHTS
PROGRAM

STATE OF SOUTH DAKOTA
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of said County and State, being first duly sworn, on oath says that the Grant County
Review is a legal weekly newspaper of general circulation, printed and published in
Milbank, in said County of Grant and State of South Dakota, by Fhyllis Justice, and
has been such newspaper during the times hereinafter mentioned; that said newspaper
is a legal newspaper; and that it has a bona fide circulation of more than two hundred
copies weekly, and has been published within said County of Grant in the English
language and has been admitted to the United States mail under second class mailing
privilege, for at least one year next prior fo the publication of the Notice herein men-
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/L*e}vi(‘(/uww’ /320/3 20
/ 20 : 20
20 _ ‘ 20

That $ &7 5? ya , being the full amount of the fee charged for the publication
of said Notice, inures to the benefit of the publisher of the Grant County Review; that
no agreement or understanding for the division thereof has been made with any person,
and that no part has been agreed to be }@id 1o any person whomsoever.

(o Docloa oo
/5% de;yof jfé 20 /—3

Subseribed and sworn to before me this

Notary Public, Grant County, South Dakota

- - <
- Publication Fee $.2 7, 5=
‘Notarial Fee $

— (V-

Total $.57. 8 &-

NOTICE OF £
NO. 7541-8 to Ay

Notice is given that Roger/
Schuelke, 2747 111th Ave., Marietta, !
MN, 56257, has filed an application
for a water permit to appropriate 2.0 -
cubic feet of water per second from
one well to be completed into the -
Granite wash Aquifer (188 feet deep) -
located in the NW 1/4 SE 1/4 Section
9 for irrigation of 135 acres located in
the SE 1/4 Section 9; all in T1I9N-
R47W. The applicant is requesting a
diversion rate greater than the statu-
tory limit.

SDCL 46-2A-4(10) provides that “if .
the applicant does not contest the rec-
ommendation of the Chief Engineer
and no petition to oppose the applica-
tion is received, the Chief Engineer
shall act on the application pursuant

. to the Chief Engineer’s recommenda-

tion and no hearing may be held be-
fore the board, unless the Chief
Engineer makes a finding that an ap-
plication, even if uncontested, pres-
ents important issues of public policy
or public interest that should be
heard by the board.” In this case, the
Chief Engineer finds that this appli-
cation presents important issues of
public interest that should be heard
by the Water Management Board.

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends DEFER-
RAL of Application No. 7541-3 until
an aquifer pump test is completed by
the applicant to allow evaluation of
the potential aquifer including the
availability of unappropriated water
and potential impacts to existing
users from the aquifer which are cri- -
teria set forth in SDCL 46-2A-9 for
when a water right permit may be is-
sued.

The Water Management Board will
consider this application at 8:30 a.m.
on March 7, 2013 in the Matthew .
Training Center, Joe Foss Bldg, 523
E. Capitol Ave., Pierre, SD. The Chief
Engineer’s recommendation is not
final or binding upen the Board. The:
Board is authorized to 1) dpprove, 2)-
approve with qualifications, 3) defer,:
or 4) deny this application based on.
the facts presented at the public hear-
ing.

Any interested person who intends
to participate in the hearing shall file
a petition to oppose or support the ap-
plication and the petition shall be
filed with BOTH the applicant and
Chief Engineer. The applicant must
also file a petition if opposed to the
Chief Engineers recommendation.
The Chief Engineer’s address is
“Water Rights Program, Foss Build-
ing, 523 E Capitol, Pierre, 8D, 57501,
(605-773-3352)" and the applicant’s
mailing address is given above. A pe-
tition filed by either an interested
person or the applicant must be filed
by February 25, 2013. The petition
may be informal, but shall be in writ-
ing-and.shall include.a statement de-:-
scribing .the petitioner’s interest.in.
the application, the petitioner’s rea-
sons for opposing or supporting the
application, and the signature and
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- DEPARTMENT of ENVIRONMENT
' and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

Chearges e Puaces e gov
April 9, 2013
NOTICE
TO: Roger Schuelke
2747 111" Avenue
Marietta MN 56257
FROM: Jeanne Goodman, Chief Engi

Water Rights Program

SUBJECT: Scheduling Hearing on Water Permit Application No. 7541-3, Roger Schuelke

"~ On March 7, 2013, the Water Management Board deferred consideration of Water Permit Application
No. 7541-3 to appropriate groundwater from one well for irrigation in the SE % Section 9, T119N,
R47W. The deferral of the application was until an aquifer pump test is completed. The applicant has
conducted an aquifer pump test. Enclosed is the revised recommendation and supplemental report on
the DENR’s review of the analysis of the pump test.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 7541-3
with qualifications because 1) unappropriated water is available, 2) existing rights will not be
unlawfully impaired, 3) it is a beneficial use of water, and 4) it is in the public interest. The Chief
Engineer's recommendation is not final or binding upon the Board. The Board is authorized to 1)
approve, 2) approve with qualifications, 3) defer, or 4) deny this application after it reaches a
.conclusion based on the facts presented at the public hearing.

The Water Management Board will consider Application No. 7541-3 at 11:00 AM on Thursday, May
2, 2013 in the Matthew Training Center, Joe Foss Building, 523 E. Capitol Ave. Pierre SD. The
applicant will be provided written notice if there is a change to the hearing time or date.

Applicable provisions of the public notice published February 13, 2013 in the Watertown Public
Opinion and Grant County Review will apply at the hearing.

Please contact Eric Gronlund at (605} 773-3352 if you have questions on the scheduled the hearing
before the Board.

c: Diane Best, Assistant Attorney General

enclosures



CERTIFICATION

I hereby certify that on April 9, 2013, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated April 9, 2013, regarding
scheduling hearing on deferred Water Permit Application No. 7541-3, Roger Schuelke, as set forth
below:

Roger Schuelke
2747 111" Avenue
Marietta MN 56257

Diane Best, Assistant Attorney General

317 N Main Avenue
Sioux Falls SD 57104

G'zltil Jacobson \
Water Rights Progfam, DENR
STATE OF SOUTH DAKOTA )

) S8
COUNTY OF HUGHES )

o Apri!
Sworn to, before me, this q day of%éreh, 2019

Winen  Anledtz

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

'\« KAREN SCHLAAK )
5,  NOTARY PUBLIC
;

‘% State of South Dakota ™




LEGGETTE, BRASHEARS & GRAHAM, INC.

PROFESSIONAL GROUND-WATER AND
ENVIRONMENTAL ENGINEERING SERVICES

8 PINE TREE DRIVE
SUITE 250
ST. PAUL, MN 55112
(651)490-1405
FAX (651) 490-1006
www.logweb.com

March 22, 2013

Mike Steffl

Steffl Drilling & Pump, Inc.
22935 - 66th Avenue N.E.
Willmar, MN 56201-9183

Re: Aquifer Pumping Test Results
Robert Schuelke Irrigation Well
DENR Water Permit Application No. 7541-3
NW % SE %, Section 9, T119N-R47W
Grant County, Milbank, South Dakota

Dear Mike:

This letter report presents the results of the 3-day aquifer pumping test (Test) that was
completed on the newly installed irrigation well located on above referenced property (Site). The
location of the Site and configuration of the irrigation well and two observation wells (Obs-1 and
Obs-2) are shown on Figure 1. The Test was required by the Chief Engineer of the Water
Rights Program, South Dakota Department of Environment and Natural Resources (DENR) as
a part of the water appropriation permitting process for the irrigation well. DENR’s Chief Engineer.
recommended the above permit application be deferred until the Test was completed. The findings
from DENR’s review are presented in the “Report to the Chief Engineer” (Report) dated January 25,
2013, which was included in the Chief Engineer’s February 8, 2013 letter.

Leggette, Brashears & Graham, Inc (LBG) assisted Steffl Drilling and Pump, Inc. (Steffl) by
instrumenting the wells with pressure transducers and data loggers (loggers), downloading data from
the loggers, and completing the analysis and evaluation of the results. Steffl installed and developed
the wells, and provided the pump, electrical power, flow meter, and discharge pipe.

OBJECTIVES AND TASKS

The objective of the Test as outlined in our February 15,2013 scope of work was to determine
the aquifer parameters (transmissivity and storativity) using standard analytical methods, identify any
negative boundary conditions that could affect the sustainability of the aquifer being pumped, and

assess the potential impact to other users. To help meet these objectives, the following activities were
completed by LBG:

¢ Installed and programmed loggers in the irrigation well and Obs-1 and Obs-2;
* Conducted site visits 3 days prior to pumping and 3 days after pumping stopped;
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¢ Downloaded data from the loggers and collected manual water level measurements from the
irrigation well and observation wells during site visits; and,
¢ Analyzed the data and reported the results.

BACKGROUND

Hydrogeology

The Site and surrounding area has two aquifers, referenced in the DENR’s Report as the
glacial “Veblen aquifer” and the underlying basal Granite wash aquifer. The irrigation well and the
observation wells are completed in the Granite wash aquifer.

The “Veblen aquifer” consists of buried outwash sands and gravels that are mostly under
confined conditions. Well logs from the Site show the “Veblen aquifer” is encountered at depths
ranging from approximately 20 to 40 feet below grade (ft bg) and has a thickness ranging from
approximately 7 to 20 feet. DENR’s Report indicates the average static water level in the “Veblen
aquifer” is approximately 30 ft bg across the region. This aquifer is underlain by approximately 120
to 130 feet of glacial till that separates it from the deeper Granite wash aquifer.

The Granite wash is an uncemented sand layer that in direct contact with the underlying
Precambrian granite. This aquifer is found at a depth of approximately 165 ft bg at the Site and is
approximately 20 feet thick. The static water level in the irrigation well was approximately 60 ft bg at
the start of the Test.

Pumping and Observation Well Network

The irrigation well was installed on October 23, 2012 by Steffl. The well is screened in the
Granite wash from 168 to 188 ft bg. Steffl also installed the two observation wells in the same
aquifer. Wells Obs-1 and Obs-2 are located 207 feet west and 1,416 feet south of the irrigator,
respectively (Figure 1). The well logs are in Attachment 1,

TEST PROCEDURES

Test Procedures

As is mentioned in DENR’s letter a final determination on the approval of the water
appropriation cannot be determined until a pumping test is completed and the results evaluated. To
meet this requirement, the Test was conducted over an approximate 9 day period (3-days of pre- .
pumping, 3-days of pumping, and 3-days of recovery). The irrigation well was pumped at a rate of
700 gallons per minute (gpm). The monitoring periods are summarized below.

. Start End . .
Test Period Date and Time Date and Time Period Duration
Pre-pumping 262013 13:53 | O0L2003 2.9 days
. 03/01/2013 03/04/13
Pumping 1334 13:44 3.0 days
Recovery 03/04/2013 13:44 03/;) 5/22;,} 13 3.8 days

Groundwater level data from the irrigator and observation wells wete collected using loggers,
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and manually with an electronic water level meter during installation and removal of the equipment.
A discharge hose was installed that diverted water to a tile drain 200 feet away from the wellhead.

RESULTS AND DISCUSSION

Qualitative Analysis

A qualitative analysis was completed by evaluating the groundwater level response in the

three wells monitored. Depth to groundwater and drawdown over time graphs are in Attachment 2,
Natural background conditions, aquifer boundary conditions, and other potential high-capacity
pumping during the Test were considered. A summary of each well is presented below.

Irrigation Well

Obs-1

Obs-2

The water level fluctuations that occurred during the pre-pumping period resulted from the
transducer being temporarily removed while the pump was installed.

The water level response observed during the pumping and recovery periods is consistent
with a confined aquifer.

No recharge or negative boundary conditions were observed.

Approximately 85 feet of drawdown was measured at the end of the 3-day pumping period.
The water level at the end of pumping was 23 feet above the top of the aquifer.

3.8 days after pumping stopped, the water level recovered to within 95 percent of the pre-
pumping level. _

Assuming a worst case scenario, if the well were pumped continuously at 700 gpm for 90
days the water level would remain above the top of the aquifer if it continued to follow the
trend observed during the Test.

No significant fluctuations in the water levels occurred during the pre-pumping period.
The water level response observed during the pumping and recovery periods is consistent
with the irrigation weli.

No recharge or negative boundary conditions were observed.

Approximately 34 feet of drawdown was measured at the end of the 3-day pumping period.
The water level at the end of pumping was approximately 70 feet above the top of the
aquifer.

The water level recovered to within 88 percent of the pre-pumping condition 3.8 days after
pumping stopped. ' ,

Theoretically the long -term projected water level will remain a safe distance above the top
of the aquifer assuming the same trend observed over the 3-day pumping period continues.

No significant fluctuations in the water levels occurred during the pre-pumping period.
The water level response observed during the pumping and recovery periods is consistent
with the irrigation well and Obs-1 response.

No recharge or negative boundary conditions were observed. .
Approximately 21 feet of drawdown was measured at the end of the 3-day pumping period.
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s The water level at the end of pumping was approximately 80 feet above the top of the

aquifer.
¢ The water level recovered to within 80 percent of the pre-pumping condition 3.8 days after
pumping stopped.
Quantitative Analysis

The Theis (1935) and Cooper-Jacob (1946) solutions for a confined aquifer were used to
determine aquifer parameters. The transmissivity (T) ranged from approximately 2,450 to 3,395
square feet per day (ft*/day) and averaged 2,950 ft/day. Storativity (S) ranged from 4.3E-05 to
6.9E-05 and averaged 5.5E-05. The results are listed in Table 1 and the analyses in Attachment 3.

SUMMARY AND CONCLUSIONS

The Test was completed to meet the DENR’s request for further evaluation of the Granite
wash aquifer that supplies the irrigation well at the above referenced Site. To meet the DENR’s
requirements, the Test was completed to identify potential negative impacts, if any, on the aquifer or
other users as aresult of the irrigation well pumping approximately 700 gpm. Based on the results of
the Test the following conclusions can be made:

» The water level response observed from the Test is consistent with a confined aquifer;

* Negative boundary conditions were not observed during the 3-day pumping period; therefore
the data observed during the Test can be used to estimate the aquifer parameters and
theoretically project future water frends in the irrigation well and observation wells;

* DBased on the observed water level response and theoretical water level projections the
irrigation well can sustain a 700 gpm rate without adversely impacting the aquifer;

o The till unit that separates the Granite wash aquifer from “Veblen aquifer” likely minimizes
the hydraulic connection between the two aquifers in the area of the Site; therefore, no
adverse impacts are anticipated in the shallower “Veblen aquifer” as a result of the proposed
pumping. '

¢ Based on the results of the Test, a sufficient amount of available head will remain above the
top of the Granite wash aquifer in the area of the Site; therefore, the potential for adverse
impact to the aquifer other users is minimal.
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If you have any questions regarding this information, please contact me at (651) 558-9207.

LEGGETTE, BRASHEARS & GRAHAM, INC.

=L

David S, Hume
Senior Associate

Reviewed by:

(]«?w«:@w%

J. Kevin Powers
Senior Vice President

DSH
Attachments

SiTech\Steffl - Schuelke\ReporfAquifer Test Report final.docx
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Report to the Chief Engineer, Water Permit Application No. 7541-3, Roger Schuelek, Januray 25,
2013, prepared by SD DENR — Water Rights Program.
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North Dakota

Dakota

Nebraska

Source: ESRI Online Imagery, Digital Globe, GeoEys, i-cubed, USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, and the GIS User Communi

Prepared By:
LEGGETTE, BRASH‘;SARSY& GRAHAM, INC. STEFFL DRILLING & PUMP INCORPORATED

Professional Groundwater and MILBANK, SOUTH DAKOTA
Environmental Engineering Services SITE FEATURES

8 Pine Tree Drive, Suite 250
St. Paul, Minnesota 55112 SCHUELKE PRODUCTION WELL 3-DAY TEST

(651) 490-1405 FILE: g3steffischulk01a.MXD DATE: 3/19/2013
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SOUTH BAKGTA WATER WELL COMPLETION REPORT. 11-02
location NW % SE % Sec § Twp 418 Rg 47 | Welowner ~ Roger Schuslke
Buslnees Name:
CDI'R'\U GTBHY North Addrasg: 2747 THih AVE
i ot Please mark well 1 i City, State, Zip: Maristta WMN  BB2s7
location with an =X~ I ———
' { 5 WELL LEG: o DEPTH
w h ] £ FORMATION FROM_ 1 TO
i 5 - |top soif black ML o 1 1
SRS S SR, S sand brown Ml 1 ] 18
E f clay blya M 18 38
Well Completion Date ! ! sand whitM _ 12slt 38 45
October 23, 2012 k': 1 Mile o (dlay blug M-aticky B o 88
sand hlug M. 168 188
Distansa to najtiast patntal poflution sturos (septic thxk, ghandaned wol, Jeed iat, &2 | c'lay blug ) 188 202
_ £, foam {fdantily source) == * '
POPE:SEE!’HSE: ) s ' g
1 |pomestiugiock Munigipal | i Business Test hotss & = Zo g - :
v {lrigationy Industial ‘insﬂtulmnai NMarittoring welll gva10 WATER LEVEL 68.0 peer
MEWB@F BRILLING: 1 Rowlng: closed i presaure rg
i .,: mod rotary .
HESH GPM fiow through inch pipa
S— Gortrofted by [ veive { ] Retucers [ | Cther
CASING DATA: Steel Plastic Cther )
Wigther dasciibe E] . G . Reduced ow rata GPH
PIPEWEIGHT ~DIAMETER  FROM 0 HOLE DIAMETER | Canwell be.compigtaly shutin?
LB/FT 12.00 N 0.0 168,0 £+ 18,00 1
T " 't f | WELLTESTOATA: o
LEFT N FT FT I E]Pump_ed Deaseribe: 700 gpm
GROUTING DATA: [:] Ralled
Groii Type  No, of Sacke Grout Weight From To Oihe
Red Flint #680 30 Ligat  183.0 & 188.0 1 | L] e
L Pumping Leve! Bolow Land Surfece
o & " 4z 19.5 1 700.0
Deecribe grouling procadone 1T FL After D Hes.pumped  UCO6rm
Tremmy _ FEAfer Firs. pumped &GP
- o L If pump-ingtatied, pump rate: GPM
SCREEN: [_] Pertorsien pipe Manufactured "~ REWARRS
Dlameter 1200 nohes  tengm 200 pem N45 97 34.7
. Msfenist 8tainless steel 896 27 45.1
| S8 60 seiFrom  168.0 Fem to  188.0 Fog Kiis Van Hsuvien
Otter informaton
; Tiis well was drilleg undar ficense # 4863 and this
WAS A PACKER OR SEAL USED? | |ves. No report i bus and sccurate,
i 80, whet material? . Stefil Drilling & P T
Descrive paeker(s) and iocation Piiling frm: Stef Orilling & Pump inc
Slanature of License Repmsentalive:
DISINFECTION: Was wall disinfacted upsn eomplation? Z
[¥]ves. Howr  chiorine
Lab fa which watar E]Nc. Why Not? -
‘qualiy sample sent for anaiysls - - -




SOUTH DAKOTA WATER WELL COMPLETION REPORT

SD EForm - 1621LD W1

11-02
Location % % Sec 9 Twp 119N Rg 47W| wellowner. Roger Schuelke
Business Name:
County Grant North Address: 2747 11th- AVE
T T . - ; MN 7
Please mark well ! ! Chy, State, Zip: Marietta 5625
location with an “X” I A [
. | WELL LOG: DEPTH
i 1
w : : £ FORMATION FROM 1O
! ! top soil black M 0 1
_____ AN (SR S clay tan M 1 20
1 '
; | clay sand/streaks M 20 38
Weli Completion Date ' ! clay gray gummy 38 165
Feb 22,2013 K 1 Mile 5 sandstone wht/blu 18slt 165 185
clay gray gummy 185 195
Distance to nearest potential potlution scurce (septic tank, abandoned well, feed lot, ete.)?
ft. from (identify source)
PROPOSED USE:
Domestic/Stock Municipal Business . Test holes
Irrigation Industrial Institutional Monitoring welll sTATIC WATER LEVEL FEET
METHOD OF DRILLING: ' If flowing: closed in pressure PSl
mud rotary .
GPM flow through Inch pipe
Controlled by I:’ Valve D Reducers D Other
CASINGDATA: [ Jstes Plastic [ other | meduced fow rate orm
If other describe
PIPEWEIGHT  DIAMETER  FROM TO HOLE DIAMETER Can well be completely shutin?
LBIFT 2.00 1§ 0.0rr 195.0 ¢ 475 n
LBIFT IN T ET N WEI L TEST DATA: .
LBIFT IN FT FT IN Pumped Describe: |0
Grout Type No. of Sacks Grout Weight From To oth
HS Bent 6 bigal 0.0 Ft 155.0 Ft ner - -
R Ehint 6 Lbigal  155.0 Ft 105.0 £t Pumping Leve! Below Land Surface
Describe grouting procedure Ft. After Hrs. pumped GPM
Tremmy Ft. After Hrs. pumped GPM
If pump installed, pump rate: GPM
SCREEN: l:l Perforated pipe Manufactured REMARKS
Diameter 2.00 inches  Length 20.0 Feet Piez No 1(north)
Material plastic 45 07 34.7N
SotSize 25  setFrom  165.0 Feet to  185.0 Feet 096 27 48.1W
Other information INfine
This well was drifled under license # 463 and this

WAS A PACKER OR SEAL USED? | |Yes
If so, what material?

No

Describe packer(s) and location

DISINFECTION: Was well disinfected upon completion?

report is true and accurate.

Drilling firm: Steffl Drilling & Pump Inc

Signature of License Representative:

D Yes, How?

Lab to which water No, Why Not?
quality sample sent for analysis :

Signature of Well Owner or Equitable Property Holder:

Date:




SD EForm - 1621 LD V1
SOUTH DAKOTA WATER WELL COMPLETION REPORT 11-02

Locaton SE ¥ SE % Sec 9 Twp 119N Rg47W| wel owner Roger Schuelke

Business Name:

County Grant North Address: 27471 1th AVE _ : .
H T i io: ri ' MN 56257
Please mark well ! ! City, State, zip: Marietta
location with an “X” R [
' { WELL LOG: DEPTH
! 1
W : : E FORMATION FROM TO
. i i top soil black M 0 1
_____ S S S clay tan M 1 20
i E sand gray M 20 30
Well Completion Date ' ' clay gray gummy 30 163
Feb 22,2013 K 1 Mile S sandstone wht/blu 18slt 163 179
clay blue gummy 179 189
Distance to nearest potential pollution source (seplic tank, abandoned well, feed lot, etc.)?
ft. from (identify source)
PROPOQSED USE:
Domestic/Stock Municipal Business | [Testholes
Irrigation Industrial Institutional Monitoring welll sTATIC WATER LEVEL FEET
- METHOD OF DRILLING: If flowing: closed in pressure : PSl
mud rotary .
GPM flow through Inch pipe
Controlled by D Valve D Reducers D Other
CASING DATA: [steel Plastic [_] other | Reduced flow rate -~
If other describe
PIPEWEIGHT  DIAMETER FROM TO HOLE DIAMETER Can well be completely shut in? - *
LB/FT 200w 0.0rr 189.0 ¢ 4.75
LBFT IN FT T IN WELL TEST DATA. ]
LBAFT IN T FT IN Pumped Describe: o
GROUTING DATA: D Bailed
Grout Type No. of Sacks Grout Weight From Te Oth
HS Bent 6 Lbigal 0.0 rt 149.0 Ft pD , erL | L
R Flint 6 Lbigal ~ 149,0 Ft  180.0 Ft | | UmPing Level BelowLand Surface y
Describe grouting procedure Ft. After Hrs. pumped ——GP
Tremmy Ft. After Hrs. pumped GPM
If pump installed, pump rate: GPM
SCREEN: D Perforated pipe Manufactured REMARKS
Diameter 2.00 Inches  Length 20.0 Feet | Piez No 2(south)
Material plastic 4507 20.5N
siotsize 25  setFrom  159.0 Feet 0 179.0 Feet 096 27 45.2W
Other information INline
This well was drilled under license # 463 and this
WAS A PACKER OR SEAL USED? DYES No report is true and accurate.

If so, what material?
Describe packer(s) and location

Driling firm: Stefft Drilling & Pump inc

Signature of License Representative:

DISINFECTION: Was well disinfected upon completion?
[/]Yes, How? granular -

Lab to which water DNO, Why Not? | T b Signature of Weli Owner or Equitable Property Holder:
Qquality sample sent for analysis |

Date:
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100- B T T Ilil.lll T T TTTaT T T IIIIlIl- T T Il|lIL

Displacement {it)

1-' | l||lil|| ! IiJllllI i 1lllll!'|. L RN

1, 10, 100. 1000. 1.0E+4
Time (min)

3-DAY PUMF’ING TEST

Data Set:- S\Tech\Stefﬂ Schuelke\AthOLV\lrngator (theis). aqt
Date: 03/20/13 ‘ _ Time: 15:44:49

PROJECT INFORMATION

Company LBG

Client: Steffl Dri Dnllmg
Location: Milibank, SD
Test Well: Schuelke Irrigator
Test Date: 03-01-13

WELL DATA
Pumping Wells Observation Wells
Well Name X (ft) Y (ft) Well Name X (ft) Y (ft)
Irrigator 0 0 a frrigator 0 0
SOLUTION |
Aquifer Model: Confined Solution Method: Theis
T =3346.1 ft%/day S 9.071E-8

KzKr=1. b =20.f




90- T T ll-lilll T T il|l[lr ] t T TEFTTT T T FTTTTT
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&

5 36 [ - [} ™
| ! .
18. - |
'0. B § -_! | lII!"ll ] I ] Ll]_‘i.ill ‘i I‘l I'III[:.l | 1 ! I[ilr

1. 10. - 100. 1000. 1.0E+4

-Adjusted Time (min)

- 3-DAY PUMPING TEST

Data Set: S:\Tech\Steffl - Schuelke\AqSOLW\irrigator (G-J).agt
Date: 03/20/13 ' Time: 15:45:10

PROJECT INFORMATION

Company: LBG

Client: Steffl Drilling
Location: Millbank, SD

Test Well: Schuelke Irrigator
Test Date: 03-01-13

AQUIFER DATA
Saturated Thickness: 20. ft : Anisotropy Ratio (Kz/Kr): 1.

WELL DATA

_Pumping Wells Observation Wells
Well Name X (ft) Y (ft) Well Name X (ft) Y (ft)
Irrigator 0 0 o Irrigator ¢ 0

SOLUTION ‘
Aquifer Model: Confined * Solution Methed: Cooper-Jacob
T = 3394. ft/day S=9739E-8 -
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Y C 7]
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01 & E
b q
0'01 1 I'IIIIIII | | illll11 1 1 Ifllll[ L ) S B N W
1. 10. 100. 1000. 1.0E+4
Time (min)
~ 3-DAY PUMPING TEST
Data Set: S:\Tech\Steffl - Schuelke\AqtSOLWVIObs-1 {theis).aqt
Date; 03/20/13 ' Time: 15:43:28
PROJECT INFORMATION
Company: LBG
Client: Steffl Drilling
Location: Millbank, SD
Test Well: Schuelke Irrigator
Test Date: 03-01-13
| WELL DATA
_ Pumping Wells Observation Wells
Well Name X {ft) Y {ft) Well Name X (f) Y {ft)
Irrigator 0 0 o Obs-1 207 0
SOLUTION

Aquifer Model: Confined

T  =2938.1 ft2/day S =4.281E5
Kz/Kr = 1. b = |

Solution Method: Theis
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Dispiacement (ft)

0 1 Illlllll | !_I-llllll 1 I}_lLLH[ { t 111 bly

1 10. 100. 1000. . 1.0E+4
|  Adjusted Time (min)

3-DAY PUMPING TEST

‘Data Set; S\Tech\Stefﬂ Schuelke\AthOLV\Obs-1 €-d). agt
Date:’ 03/20113 | “Time: 15:43:45

PROJECT INFORMATION

Company: LBG _

~ Client: Steffl Drilling
Location: Millbank, SD

Test Well: ‘Schuelke Irrigator
Test Date: 03-01-13

AQUIFER DATA

‘Saturated Thickness: 20. ft . Anisotropy Ratio (Kz/Kr): 1.
WELL DATA
Pumpmg Wells QObservation Wells
Well Name X (ft) Y (ft) Well Name X A{ft) Y (ft)
Irrigator 0 0 ° Obs-1 207 0
SOLUTION
Aquifer Model: Confined Solution Method: Cooper-Jaccb

T = 2938.1 ft2/day S = 4.281E-5
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1. ‘ 10. 100. 1000. 1.0E+4
Time (min)

3- DAY PUMPiNG TEST

Data Set: SA\Tech\Steffl - Schuelke\AthOLV\Obs—Z (theis).aqt
‘ Date 03/20113. Time: 15: 45 37

PROJECT 1NFORMATION

Company. LBG v

Client; Steffl Dri Dnlllng
Location: Millbank, SD
Test Well: “Schuelke Irrigator
Test Date: 03-01-13 *

AWELL DATA
. ‘Pumping Wells : QObservation Welis
Well Name X (ft) Y (ft) Well Name X (ft) Y (ft)
Irrigator _ 0 0 | [+Obs2 1416 0
SOLUTION
Aquifer Model: Confined Solution Method: Theis
T =2637. ft%day S  =6.298E-5

Kz/Kr =1, b =20
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24,

18. |-

Displacement (ft)

12.

_F L pfd

-0.006 - IR RN A NI E
- 10. 100, 1000, 1.0E+4 .
. Adjusted Time (min) |

'.;,m:l_a!-\u~.4 P

3-DAY PUMPING TEST

Data Set:. S: \Tech\Steffl Schuelke\AthOLV\Obs-2 (C-d). aqt -
Date: 03120/13 ‘ _ Time: 15 45 28

PROJECT INFORMATION

Company: LBG

Client: Steffl Drilling
Location: - Millbank, SD
Test Well: Schuelke Irrigator
Test Date: 03-01- 13

AQUIFER DATA

Saturated Thickness: go_ft Anisotropy Ratio (Kz/Kr): 1.
WELL DATA
Pumping Wells ' Observation Wells
Weli Name X (ft) Y (ft) Well Name X (ft) Y {ft) -
Irrigator : 0 0 |+ Obs-2 - 1_41 6 0
SOLUTION .
Aquifer Model: Confined Solution Method: Cooper-Jacob

T = 2449.1 ft/day S = 6.972E-5




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

STATE OF SOUTH DAKOTA
DEPARTMENT COF ENVIRONMENT & NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF THE ESTABLISHMENT OF AN
OUTLET ELEVATION ON LAKE THOMPSON and THE
VALIDATION OF RECOGNIZED VESTED WATER RIGHT
CLAIM NO. 707-3, DEPARTMENT OF GAME,

FISH AND PARKS

‘Transcript of Proceedings
Wednesday, March 6, 2013

BOARD MEMBERS PRESENT

Mr. Everett Hoyt C :
Mr. Leoc Holzbauer F{lE;‘bd/\l-
Ms. Peggy Dixon ()

Mr. Rodney Freeman ‘

Mr. Tim Bjork

Mr. Chad Comes
Mr. Jeff Hallem, Counsel for the Board

APPEARANCES e

DIANE BEST, .
Assistant Attorney General, 317 North Main Avenue,
Sioux Falls, South Dakota 57104, '
appearing on behalf of DENR;

GREGG A. GASS,
Kingsbury County State's Attorney, P.0O. Box 35,
DeSmet, South Dakota 57231, _
appearing on behalf of Kingsbury County;

E. JOHN BRUNER,
22289 422nd Avenue, Winfred, SD, 57076,

appearing Pro Se;

MERRILL NELSON,
628 3rd Street NE, Lake Preston, SD, 57249,

appearing Pro Se.

Reported by Carla A. Bachand, RMR, CRR, Capital Reporting
Services, P.0O. Box 903, Pierre, SD 57501 (605) 224-7611.
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WEDNESDAY, MARCH 6, 2013

CHAIRMAN FREEMAN: We will go on the record and the
next matter is the establishment of the outlet elevation on
Lake Thompson: Jeff, would you like to put in the record or on
the record what we have received as a board.

MR. HALLEM: I would, pbut first do you want to
recognize the parties that are here?

CHAIRMAN FREEMAN: Yes, Ms. Best.

MS. BEST: Diane Best appearing on behalf of the Chief
Engineer and the Water Rights Program. I would also note for .
the record that another individveal has telephoned.us that -
intarﬁened and has indicated that he is unable to =wwill b$?>
unalkzle to appear today and that is Mr. MNoding, N~5~D;I—N—G,a%nd
he regrets being unable to appear and would ask the'board.tqém
valy on his written submission. |

CHAIRMAN FREEMAN: Mr. Gass.

MR. GASS: Thank vyvou. I'm Gregg Gass, I'm an attorney

from DeSmet representing Kingsbury County. Also present with

me is Shelly Nelson, the chairman of the Kingsbury County

Commission.

CHAIRMAN FREEMAN: And any other intervenoré? Yes,
would you stand and identify yourself. |

MR. BRUNER: John Bruner, I'm an inundated landowner

and I was appointed by Governor Mickelson to the Lake Thompson

Task Force in the eighties.
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CHAIRMAN FREEMAN: Anyone else?

MR. NELSON: Merrill Nelson, Lake Preston, we have
land affected by the high water mark there.on Lake Thompson.

CHATRMAN FREEMAN: Thank you. If you all want to move
up closer here, you are certainly welcome to.

MR. HALLEM: Please come up, sir. Are you planning cn
particiﬁating, actively participating in these proceedings,
that being asking guestions and presenting evidence? To start
with, Mr. Nelson?

MR. NELSCN: That would be me. I don't have any
evidence. 1 Jjust wanted to take and mention what the high
level mark has done to the private land that we are deeded to
there.

'MR. HALLEM: You just want to testify? Do vou want to
gquestion the other witnesses? You will be given that
opportunity if you want to.

MR. NELSON: -Yeah, I may, depending on what the
questions might be.

MR. HALLEM: Mr. Bruner.

MR. BRUNER: T would like to speak and I have one item
to bring forward.

MR. HALLEM: We will treat both of you as full
parties. You are representing yourself; so you would be given
the opportunity to ask any of the witnesses questions. When

you do that, you are acting in an attorney capacity; so you ask
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questions and be subject to objections. When you want to
testify, you will have the right to do that and then you would
be sworn under ocath and then you can give your testimony. What
we are asking is when you are acting as your own lawyer, that
you don'f testify, vou will be given that opportunity under
oath where then you will be subject to cross—e%amination and
questions from the board members. ‘Do both of you understand
that?

MR.'BRUNER: Yes,

MR, HALLEM: Do either of youihave any questions?

MR. BRUNER: No.

CHAIRMAN FREEMAN: If you could, instead of ned, if
you could say ves or no so that the court reporter can take it
down, otherwise she's geing tc snap at all of us. Jeff, do you
want to go through the material?

MR. HALLEM: Yes. Prier to this meeting and the
hearing on this matter, the board received the following: The
first is the January 9, 2013 report by Lynn Beck; the Jaﬁuary
29, 2013 recommendation of the Chief Engineer; the attachments
to the report, attachments one through-fouf; and then ﬁe
received the letters of intervention from Dr. Steven Neoding, E.
John Bruner, Merrill Nelson, Jerry Gruenhagen; and then the
other items were the various affidavits of publication noticing
this up for hearing on it. So those were received by the board

on it and those will be considered by the board as part of
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this. Some of these may be again reintroduced as exhibits for
the official record, but those are what the board got on it.
Do counsel or the parties have any questions?

MR. GASS: You also received a letter from the
Kiﬁgsbury County Commission; is that correct?

MR. HALLEM: Did i miss that? I apologize. Yes, from
Shelly Nelson, I apologize, dated February 19th, 2013 as
chairman of the Kingsbury County Commission.

MS. BEST: I do have a comment, too. Diane Best.
It's my understanding that the becard packet went out and then
some of these petitions to intervene came in right after the
board packet went out. Those are the ones for Mr. Bruner, Mr. =
Nelson and Mr. Gruenhagen, and it's my undsrstanding that g

because the board packet had already gore cut, that those were

LR

e-mailed to‘you, but if you did not receive them by e-mail, I
have an extra copy for you. Anybody else?

CHATIRMAN FREEMAN: Ms. Best.

MS. BEST: Thank you, and thank you for delaying this
a little bit to get it straightened ocut on the intervenors and
the staff report, and just as a little side, I'll explain to
you on the staff report. The newspaper advertisements, there
were six of them in this’case, went out and they all say that
if anybody intervenes, who to write to and they obviously took
advantage of that, a number took advantage of that opportunity.

And then it also says if you want a copy of the report, to
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"contact Eric Gronlund at the DENR, and the folks here

apparently didn't get a chance to contact Mr. Gronlund and get
a copy. Then uéually people contact Mr. Gronlund, get a copy,
and then if the case gets delayed, the first mailing that goes
out on the delay, the staff sends another copy. So usually by
the time they show up at hearing, they have gotten a couple
copies of the staff reporﬁ, but in this case there was no delay
and no requests in advance, but we gof them provided with a
copy here this morning.

Before we get started, what I'd like to do is to just

talk to you a little bit about what this case is and provide

vou with a copy of the legal authority, and then I assume the g

other parties may have an opening statement as well. What it

is is it's two cases that we scheduled to be heard together. .-

The first one is that Kingsbury County asked the Water
Management Board to establish an outlet elevation for Lake
Thompson. Outlet elevations are the natural outlet elevation. -
This is not a situation where there's been a constructed
elevation, it's a natural surveyed elevétion. And witness Lynn
Beck will be testifying on behalf of the DENR regarding her
survey, and I expect other witnesses will testify regarding
other surveys.

To declare where the natural. outlet is located and
rule on the elevation, that's all it-is. There is a statute

concerning that and rule or both. It's outlet.elevations are
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commonly done in conjunction with ruling on the elevation of an
ordinary high water mark, and this board has done that before.
The other way that it's done is when it's necessary to clarify
an existing right, and in this particular case, it is to
clarify an existing right and that is the right that is held by
the Department of Game, Fish & Parks that dates back to
November 2, 1889, which of course is statehood day.

Game, Fish & Parks holds a vested right for
recreational use of the lake. At-the day of statehood, they
obviously did not need a permit to exercise that right or the
public didn't need a permit to exercise that right. Those
rights have been over time recognized by this bcard as vested
rights within thg vested - right statutes. In fact the request
was made for a vested right by the Department of Game, Fish &
Parks for this lake originally, believe it or not, in 1960, and
at that time the agency made a request for a vested right and
the Chief Engineer issued it and basically it came before the
board and the Chief Engineer issued a license and that was it.
There wasn't a publication. That was what was called a
recognized vested right. There waén't a publication process.
So they hold a recognized vested right;

Well, what about the public? Well, a 1986 law
required that any recognized vested rights really need to go
through a little moré process than that. And so they requiréd

that it be published twice in the newspaper and that people be

Sg
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afforded an opportunity to intervene. And there were a number
of recognized vested rights. Lake Thompson, there were other

lakes in Kingsbury County, there were other recégnized vested

rights in other counties.

The Chief Engineer engaged in a process where he went
to each county, listed the recognized vested rights,
publications were made and people were afforded an opportunity
to intervene. lIn this case, no one intervened with respect to
Lake Thompson except the Chief Engineer himself and the Chief
Engineer asked that the Game, Fish & Parks, although it holds a
vested right, but it not be validated, that the recognized

vested right not be validated or confirmed until such time as .z

an outlet elevation was established or confirmed. It's pretty
hard to -- alﬁhough they hold a right, it's pretty hard to | %
confirm what that right actually consists of unless you know- |
where the outlet elevation ié.

So this is at long last the day for that to occur, and
so the second part of this case is to validate the vested right
of the Department of Game, Fish & Parks. The Chief Engineer is
asking or is recommending that the Game, Fish & Parks water
right be validated for sufficient water to f£ill Lake Thompson
annually to maintain the water to the outlet elevation of
1687;5 feet mean sea level for public recreational purposes.

That confirms the long-standihg use of the lake for public

recreational purposes and has been undisputed that the lake has
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been continuously used for public recreation purposes since
November 2, 1889.

Both applications were published. As I indicated, the
validation of vested right matter actually was published back
in 1988, The DENR and the Game, Fish & Parks have been the
only parties, and then most recently the outlet elevation, when
the outlet elevation was requested, that matter was published
in six local newspapers, the De Smet News, the Miner County
Pioneer, the Brookings Register, Madison Daily Leadeﬁ, the
Arlington Sun, the Lake Prestoh Times, I think I named them- -

all. And that advertisement actually also, in addition to

'addressing the outlet elevation, also does, you will notice A

that the advertisement then alsc does bring up the Game, Fish &
Parkzs vested right that you heard today as wel:. . . Sl o
So the publications have been made and that is what
this two-part process is about. I prepared just a little two
pager that sets out the legal authority for this process. .1t
is something that this board I don’'t think has done for a
period of time anyway, and I've provided a copy previously to
the parties; so I'll just give you a copy of that.
MR. BRUNER: Can I ask a question? Can you repeat a
line where you said Game, Fish & Parks wants to and told or
filledvthe lake to a given level; is that what you said when
you were reading?

MS. BEST: The Chief Engineer recommends that the
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Game, Fish & Parks vested right be validated for, quote,
sufficient wéter to fill Lake Thompson annually to maintain the
water to the outlet elevation of 1687.5 feet mean sea level.

MR. BRUNER: Thank you.

MS. BEST: I guess that's feally what I have for an
opening statement. The DENR will be calling witness Lynn Beck
and perhaps the Chief Engineer as well, depending on the
questioning.

MR. HOYT: May I have just a moment? I may have a
question for Ms. Best. I'm scanning the notice very quickly
because you said the application for validation of the vested
right was -~ that notice was also published, and I'm just not
finding it.

MS. BEST: Actuwally, that original validation notice
was -not sent out with the board packet and so it is actually in
the agency file on the validation of vested water fight claim,
but-I would certainly present that.

MR. HOYT: That was when? 18897 I'm just kidding.

MS. BEST: There were more newspapers in 1889 in South
Dakota than there are today.

MR. HOYT: The point being has there been recent
public notice?

MS. BEST: It was referred to in the notice on the
cutlet elevation case as wegll, but the original public notice

as required under the vested right statute is June 22 and June

vm'
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28, 1988. They were required to be published under that
statute. SDCL 46-2A-16 requires the Chief Engineer to prepare
a list based on the point of diversions and publish it on a
county-by-county basis. By July 31, 1988 the Chief Engineer
shall cause it to be published once a week for two consecutive
weeks in a newspaper of general circulation in each county, and
that publicaticn under 46-2A-16 hés occurred. These were -- it
was required by July 31, 1988, and these took place in June
1588.  So it's that initial publication that set the parties
for this proceeding. Then actually the Chief Engineer deferred

it until such time as an outlet elevation was set. There

actually was another case that scheduled this matter for o
hearing in the 1990s and that matter was subsequently S
withdrawn. It inspired some other litigation from other e

individuals and ultimately that matter was withdrawn in the
1990s, and so Kingsbury County has just now this year or last
vear asked that this matter be set.

MR. HOYT: If I might for.clarification purposes, Jjust
the bottom line. There is a mention of Game, Fish & Parks
vested water right --

MS. BEST: There is a reference to it.

MR. HOYT: 1In the notice:

~MS. BEST: That's correct.
MR. HOYT: There is no indication here that there is a

validation proceeding today. You are relying on the 1988
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notice, then?

MS. BEST: Well, the only parties to the 19 -- to that
proceeding —-- I take the position the only parties in that
proceeding wére the ones that were established in 1988 and that
is the Game, Fish & Parks and the DENR.

MR. HOYT: It's the department's position that
adequate noticerhas been given to proceed with the validation?

| MS. BEST: Yes. And I think as a public interest
matter, the matter was referred to in the other notice and so
1f any party had wanted to say, look, I want to be part of this
process, they woﬁld be entitled to do that on the validation of
vested right, and in fact we are asking that they be heard B

together. So if these parties that did intervene wish to be = g

.‘:g,w
.

involved in the validation of the vested right, they could
certainly speak to that as well.

CHATRMAN FREEMAN: Thank vyou, Ms, Best. Mr. Gass, do
you wish to make an opening stafement?

MR. GASS: Very briefly. Good morning, I'm Greg Gass,
I represent Kingsbury County. The county’s position this
morning will be to support the Chief Engineer's recommended
level at 1687.5 feet. However, we are not opposed to the
commission setting a lower level, especially in the area of
1686.3 feet. We believe that there is some room there, given
the definition of an outlet level, that may allow for the board

to do that. Thank you.
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CHAIRMAN FREEMAN: Thank you. MNMr. Bruner, do you
wish not to testify but just to make an opening statement?

MR. BRUNER: Thank you. I'm John Bruner, I represent

'myself as an inundated landowner, and I have a great deal of

history after having wo;ked on Governor Mickelson's Lake
Thompscn Task Force. I will give teétimony in regards to some
of the evidence that Qe came up with then, the economic impact
that it's had on me personally, what the ocutlet level being set
at this level would do. I have no problem with an outlet level
being set, but I have . some concerns as to the current proposed
cutlet level and the impact of setting an outlet level on the
people that own private land in the area.

CHAIRMAN FREEMAN: Thank you. Mr. Nelsoﬁ.

MR. NELSON: I'm pretty much in the same boat as Mr.
Gruenhagen here, I've got private land that's inundated by
the -- it's about a mile away from the lake itself and with the
sub water or -- or the water level being as high as it is, it
subs into two quarters of mine, too. Anyway, it's just the
level of the deal, and I wanted to pretty much talk tc -- I'm
in the same bocat as John.

CHAIRMAN FREEMAN: Thank you. Ms. Best, if you would
like to proceed,.

MS. BEST: Thank you. What I'd like to do first off
is to ask the board to admit the agency files in this matter.

We have marked the outlet elevation file as DENR 1, Lake

o g

.
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Thompson outlet elevation, Kingsbury County Commission request.
This file includes the request for setting the outlet
elevation, the original instructions to the newspaper for
publication, the original affidavits of publication, and there
are six of them and we have received them all, and the original
petitions to intervene, as well as a copy of the Lynn Beck
report and the Chief Engineer's recommendation.

Now, I might note for you that there is, in addition
to the publication, this file also has a list of parties or a
list of people to whom the notice was sent, and that includes
the county commissions in Miner County and -- in Miner, Lake,
Turner, Clay and —-- and Clay CZounty and then a list of what we
will call Lake Thompson riparian landowners and that's
everybody that was identified as currently owning prdperty in
the outlet area. Anyway, that's what's in the agency file.
It's DENR 1 and T would ask that it be admitted into evidence
at this time.

CHAIRMAN FREEMAN: Any objection?

MR. GASS: Just by way of clarification, I understand
there was also notice that was given to McCook County.

MS. BEST: Maybe I just -- when I was reading them
off, T didn't say that.

MR. HOYT: Mr. Chairman, off the record.

{Discussion held off the record.)

MS. BEST: When I read off the letters, the county
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that it was sent to, the first letter went out to the counties
that I listed and then the McCook County one went out under
separate cover, but it did go out.

CHAIRMAN FREEMAN: Any objection?

MR. GASS: No.

CHAIRMAN FREEMAN: Mr. Bruner, any objection to our
receiving‘the file?

MR, BRUNER: No.

MR. NELSON: No.

CHAIRMAN FREEMAN: Then DENR Exhibit 1 will be
received.

EXHIBITS:

(DENR Exhibit No. 1 received in%to evidence.)

MS. BEST: I would alsc move admission of DENR 9,
which is the agency file for validation of vested water right
claim number 707-3. It includes, as I previcusly noted, an
application for vested water right that dates back to 1960, a
recognized vested -- copy cof a vested recognized‘water right
license, and then the 1988 publication that I referenced
earlier and the Chief Engineer's.recommendation that validation
not occur until an outlet is made, and then finally a notice of
hearing for today's hearing.

CHATRMAN FREEMAN: Any objection?

MR. GASS: ©No objection.

CHATRMAN FREEMAN: Mr. Bruner?
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MR. BRUNER: No.
MR. NELSON: No.
CHAIRMAN FREEMAN: Thank you, DENR Exhibit 9 will be

recelived.

EXHIBITS:

(DENR Exhibit No. 9 received into evidence.)

MS. BEST: At this time I would.ésk Lynn Beck to step
forward and testify.

CHAIRMAN FREEMAN: Ms. Beck, you were sworn in
earlier?

MS. BECK: I was. Good morning, I'm Lynn Beck, staff
engineér with the Water Rights Program.
Thereupon,

LYNN BECK,
called as a witness, having been previously sworn as
hereinafter certified, testified as follows:
DIRECT EXAMINATION

BY MS. BEST:

Q0. Lynn, I'11l have a few questions for you. I will hand
you what's marked as DENR 2. Is that aAdocument that you
prepared?

A, Yes, it is.

Q. And can you tell the board what it isé

A. It's basically a curriculum vita, it describes things

I've done.

i
e
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Q. And you have testified before this board?
A. Yes.
MS. BEST: I would move at this time admission of Lynn
Beck's curriculum vita, DENR 2.
CHAIRMAN FREEMAN: Any objection?
MR. GASS: Nc objection.
CHAIRMAN FREEMAN: Mr. Bruner, any objection?
MR. BRUNER: No.
MR. NELSON: No.

CHAIRMAN FREEMAN: Thank you, DENR 2 will be received.

EXHIBITS:

{DENR Exhibit No. 2 received into evidence.) S
Q. (BY MS. BEST) Ckay, Lynn, you are sténding right next %

to a big map. Is this something you prepared? : L

A. It is.
Q. And you prepared it for purposes of?
A. 1 prepared this map so that anybody that's here today

to testify, if they wanted to locate their property, to show
the board where their area of concern is, they are free to draw
on this and mark it up as they need it.  It's also kind of an
overviéw, it shows the entire Lake Thompson lake down to the
outlet location on the bottom of the map here. TIs this in a
good position? I'm not really sure where to put something this
big, but we can move it around.

MR. HOYT: Can you see 1t okay?
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MR. BRUNER: T'll look at it.

Q. (BY MS. BEST) Lynn, did you base this on aerial
photography; correct?

A.: Correct, 2010 photography.

MS. BEST: The map is marked DENR 3 and I would move
admission of it at this time.

CHAIRMAN FREEMAN: Any objection?

MR. GASS: No objection.

MR. BRUNER: No.

MR. NELSON: No.

CHATRMAN FREEMAN: DENR 3 will be received.
EXHIBITS:

(DENR Exhibit No. 3 received into evidence.)

0. (RY MS. BEST) Lynn, did you prepare any other maps
for your presentation?

A, I did, I prepared a smaller map which has more detail
on it. The smaller map is again a72010 aerial photo, but it
starts at what we refer to as the Oldham Road and has the road
numbers marked on it; so as we move along here, it might help
to locate, help people locate what we are talking about.

MS. BEST: I would move DENR 4 at this time.
CHAIRMAN FREEMAN: Any objection, Mr. Gass?
MR. GASS5: No objection.

MR. BRUNER: No.

MR. NELSON: No.
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- CHAIRMAN FREEMAN: DENR 4 will be received.

EXHIBITS:

(DENR Exhibit No. 4 received into evidence.)
MS. BEST: That's the smaller map; so we went ahead
and made copies for the board on that.
Q. (BY MS. BEST) Lynn, you.are the engineer that

reviewed the outlet request, correct?

A, Yes.

Q. And did you prepare a report?

A. I did.

Q. Could you please summarize your report for us.

A. Diane kind of went over the reason we are here and the.g

statutes under which we are operating; so I will kind of skip
the introduction of the report, it does the same thing, and
move into the body of the report,

This report is based on a global positions system
survey, otherwise known as a GPS survey, that was conducted
Cctober Bth of 2012 by myself and Jeremy Schelhaas,
S-C-H-E-L-H-A-A-S. He is also a staff engineer with DENR, but
he is in the Sioux Falls office. And just so we can clear up
datum, it's important to note that the survey and the
elevations in this report are based on the national geostatic
vertical datum of 1929, which is also what all of our previous
lake levels have been based on.

With that said, many of you are familiar with Lake

%
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Thompson. At one time it was a much sméller lake, though large
in size even then. It used to be about 5,000 surface acres and
then about '84 it had filled and became a much larger lake
encompassing about 18,000 acres. As you look at this DENR
Exhibit 3, the large map, from the very north end of the lake
down to the outlet is approximately a 15-mile distance; so we
are talking aboﬁf guite an expanse here.

The outlet is noted and located in the app:oximater
center of the west half of section 25, township 108 noxrth,
range-55 west, and Lake Thompson is generally located south and
east of the town of DeSmet. There is another map at the endiof
my report, which is more of a county line map, that. also shows #e

the road numbers and is a little less -- or a littleieasier to g

read than something with the aerial map.
The outlet i1s a natural ground outlet. Nafural ground
outlet areas can be subject to deposition and erosion, which
both.occurred probably from time to time in this channel.
There's been several surveys conducted since 1983 with varying
results, and those results have varied from 1686.7 to 1688.6.
I did review these past surveys and because there was varying
information, I decided we needed a new survey. But the lake
levels also gave us an opportunity to do a more comprehensive
survey. Some of these surveys that were done in the late
nineties were done through the ice, elevations were

interpoclated. Some were done when there was enough water in
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the outlet area that they were required to boat. We were
fortunate, while we were there, there was only probably about
six inches to maybe a foot of water in that outlet area, and
maybe at this time we could introduce the DENR Exhibit -- what
am T up to, 57
Q. Five.
A. This shows three pictures, one is righ£ at the outlet,
the first one, if you see the gentleman, the tiny --
Q. Stop, Lynn. You took these photographs or they were
taken under your supervision?
A. Yes.
Q. Do they accurately depict the on-site visit that you
undertook on Octocber 307
A, They do. The first three are dated October 30th,
2012. The previous one is -- that one is a little hard to see
there, that's in September, I believe it's the 20th, when I was
there to just do kind of a recognizance to see what we had to
deal with before scheduling the survey.
MS. BEST: I would move admission of DENR 5,
CHAIRMAN FREEMAN: Any objection, Mr. Gass?
MR. GASS: No objection.
MR. BRUNER: No.
MR. NELSON: Unh—unh;

CHAIRMAN FREEMAN: Thank you, DENR 5 will be accepted.

EXHIBITS:

%
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(DENR Exhibit No. 5 received into evidence.)

A. And I think you can see by the pictures we were
afforded a better opportunity of surveying that outlet area due
to the water levels being much lower. The survey was conducted
starting at the south end, which is 225th Street. That
represents actually the fourth picture there, you see the box
culvért, that is about a half mile downstream of the outlet
area. We then worked our way north, the survey concluded at
Oldham Road. And we did not survey the channel itself all the
way. Water does get deeper as you get toward Oldham Road, but
what we did was survey the roadway crossings and the culverts
that we could get to that were in the roadway just to make surewy
we are establishing the cutlet at the right location. £

What we did with the survey is we surveyed both topfoff‘
sediment and what I refer to as hard bottom, meaning that shotsf
were taken on the top of the sediment and then the pole, which
has kind of a point at the end of it, was stuck through the
soft sediment till hard bottom was hit, and those elevations
are reflected in the cross sectiocn, which is attachment number
2 in my report.

Now, I'll talk a little bit about this cross section
if you want to leave it in front of you for a while. You can
see that there is a hard bottom point that juts down to a lower
eievation than what we are recommending for the outlet level,

This represents --
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Q. (BY MS. BEST) If you could, I just want to make sure
that we are all on the same page. Are you looking at
attachment 2 to your report?

A. Attachment 2, it's titled channel cross section at
Lake Thompscon outlet location. I'll wait until everyone has
that in front of them. This elevation represented a very
narrow little crevice in the area there, and if you were fo go
in and put in an efficient outlet, if you alsc look at the
pictures here, you see we have a very wide, flat bottom channel
configuration at this location. If you were to widen that out
and follow that type of channel configuration at that
elevation, you would have a very different flow regime from e
what you have now naturally. CE

So what I did was study thése hard bottomed elevatiOns;;

and the configuration of this channel and came up with an
elevation that's going to maintain that integrity of the type
of flow that moves through there. At the time we were there,
there was virtually almost no flow at the ocutlet location. It
tells me there was a.little bit of flow because when you get
down, this picture is an earlier date, but also when wé got
down to the grossing just below the outlet, we did detect some
flow through the box culverts. You will also notice thét the
channel becomes more defined after you leave, go scuth of that
outlet location. This, too, indicates more slope. The bottom

elevation at that box culvert was 1684.
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Q. And Lynn, if I can interject, the box culvert you are
talking about is you are locking at DENR Exhibit 5, you are
talking about the fourth picture.

A. Correct, and that's at 225th Street approximately a
half mile downstream of the outlet location. The results of
the survey were éhecked on other known benchmarks. Jeremy
compiled the data and did the survey checks, and with the
information he gave me, I felt very comfortable with it being
an accurate survey. We closed back in on our base station,
which was a known USGS benchmark at .01 feet. Then the larger
differences, which were on other benchmarks located up to 15
miles away,.Jeremy had closed at .06 to .2 feet; so we are
talkingla few inches 15 miles away.

With a GPS survey, your accuracy is greater the closer
you are to your base station. Our base station was only'about
a mile from the outlet area. So I felt very comfortable with
the elevations that were the result of the survey. And I felt
very comfortable with the 1687.5 elevation in that if an
efficient outlet were to be constructed, that mimicked the
channel configuration at that location. The flow regime would
not drastically change from what naturally occurs now.

Diane did explain the validation of vested water right
claim number 707-3 so I won't get into the partidulars, but T
will make the point that by merely validating it to the outlet

elevation of 1687.5 does not guarantee that Game, Fish & Parks
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is going to have that much water. It just means when nature
provides it, they have a claim up to an elevation of 1687.5,
you know, the climate is going to depend on how much water they
actually get each year.

With that said, the conclusions were that the Water
Management Board does have the authority to set the outlet
elevation. We did receive a request to set the outlet
elevation., We are here to also validate Game, Fish & Parks
vested water right claim number 707-3 for Lake Thompson, and
that the outlet‘elevation is located in the west half of
section 25, township 108 north, range 55 west at an elevation
of 1687.5 feet mean sea level on the 1929 vertical datum.

The Chief Engineer is recommending the outlet
elevation of 1687.5 and is also recommending validation of
Game, Fish & Parks vested water right claim to the ocutlet
elevation of 1687.5.

Q. Lynn, I'll just ask you a follow-up question to
clarify things a little bit. If this recognizes the natural
outlet elevation or the natural -- an outlet elevation to
reflect the natural flow regime, if someone wanted to come in
and dig out the channel lower than the natural outlet elevation
or if they wanted to install some kind of structure to have
higher outlet elevatiocn, what would be the process for that?

i Well, to store additional water in Lake Thompson would

most likely require a water right permit. To construct
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something that is to control the level, such as lowering it,

putting gates on, building a structure that regulates the flow

would probably fall under a flood control permit type
application. What we received was merely the request to go out
and set the natural outlet elevation.

0. Lynn, are you aware of any —-- have you been notified
that anyone intends to file an application to raise orvlower
the outiet?

A. To my knowledge, we have not received an application
and I have had no one speak to me about submitting such
application.

MS. BEST: I have nothing further.
CHAIRMAN FREEMAN: Mr. Gass.
MR. GASS3: Thank you.
CROSS-EXAMINATION
BY MR. GASS:

Q. Ms. Beck, I'm Greg Gass, I represent Kingsbury County.
You and I have talked on the phone a couple of times, and thank
you for taking the time to visit with me. Are you aware of a
statutory or administrative rule defining outlet elevation?

A. Defining an ocutlet?

Q. Telling us under the code what an -- what an outlet
elevation is?

A, No, I am not aware of a statutory definition, no.

Q. I hadn't been able to find one, and in visiting with
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Mrs. Best, I believe she's not aware of one either. And.
perhaps this is just one of those common sense things that
everybody should know what it is, but what does that term mean
to you as the engineer?

A. Well, in the case of natural lakes, the outlet
definition to me either means the natural outlet or a ground
elevation or we have many lakes that already have outlets
constructed on them, and if these outlets have been in place
such a time, it's a manmade structure, but if it's been in
place such a time to constitute the natural condition, then it
becomes a natural outlet. Many of them are placed at what
would be the natural channel elevation.

Q. What you are talking about here you would term as a

natural outlet?

A. Yes, this is =~ in addition to being a natural outlet,
it's a ground high point in a channel ground elevation.

Q. And an elevation simply means the level, if we can
parse that, elevation simply means how high it is, right?

A, Correct. We work in mean sea level elevation so we
can relate this part of the world to 15 miles away up at the

north end of Lake Thompson.

Q. So if we talk about just the term outlet, what does
that mean to you in relation to flow of water?
A. It's the point at which a basin fills and begins to

spill to either another basin or to a creek, stream, river, but
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at which water leaves one basin into the next.

Q. And the closest I was able to come by way of
definition is under SDCL 46A-10A-1, paren 14 and paren 15, and
I would ask the board to take judicial notice of those two
statutes or the parts of that statute. The first defines
natural draining as a drainage system that operates as a part
of a natural water course as defined in subéection 15 of this
section. So you wouldn't disagree with the term natural drain?

A. No.

Q. And then natural water course, which is the part of
15, says a fixed and deterﬁined route by which water naturally
flows from one parcel of real property to another due to the
confirmaticen of the land in which water is discharged upon the
land receiving the water. It is not necesséry that the force
of the flow of the water be sufficient to form a channel having
a well-defined bed or banks. And would your position be that

the outlet level that you have described is a natural water

course?
A. It is.
Q. So we don't have to have a channel there, we don't

have to have a flow of water, it's just the level at which the
water starts to leave that lake; is that a fair definition?

A. There are some lakes in South Dakota that do not have
a definite outlet channel, Here we have a situation where

there's what I would define as a channel, it's probably been
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farmed in the past or whatnot, it's not as noticeable until you
reach the outlet level and begin spilling at a greater slope.
So I think there's a channel in existence here, but it changes
character once it leaves that high ground level.

Q. And the channel you have described, and I'm not sure

if I have got the exhibit numbers correct, I'm referring to

-your recommendation and your report that follows that and

locking at attachment number 2, which is your channel cross
section at Lake Thompson ocutlet elevation.

A. Yep, that's it.

Q. And you have indicated an outlet level, it would be

the lower of the two horizontal lines.

A. Correct, the red horizontal line.

Q. . I don't have a color copy.

A. Okay.

Q. So the red is the lower of the th horizontal lines?
A. Correct.

Q. That's the elevation for the outlet that you are

recommending at 1687.5 feet, correct?

A, Correct.

Q. And then beélow that you have got what are marked or
what I would describe as two Vs, more or less parallel Vs and
the lower V is the hard pan lower V?

A. Correct.

Q. And the upper V is the -- shows the level of the
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sediments; is that correct?
A. Correct.

Q. And the lowest point at the bottom of the hard pan V
would be approximately 1686.3 feet; is that correct?

A. Correct.

Q. And would you agree with me that at that point, water
can flow from Lake Thompson at fhe bottom of that Vv?

A. Yes, water could make its way through that.

Q. And that would fit with your definition of an outlet

level, that 1686.37?

A. Yeah, at which point water would begin to flow.
0. Is it also your testimony, and perhaps we could talk =
about the map there, is it also your testimony that the s

locaticen that you have established for an outlet level is the o
high point at which the water flows from Lake Thompson? -

A. Yes.

Q. And if you go farther north, the channel actually
decreases in elevation and becomes lower Farther north; is that
correct?

A. It does.

Q. And your study didn't have anything to do with
determining location of obstructions, did it?

A. No, it didn't, but my observations were that we didn't
have anything obstructing, at least at the time I was there,

there was nothing obstructing the water.
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Q. That wasn't part of your --
A. No.
Q. -- determination, was to find out if we have got a

dike or a road or a gravel pit or a berm or anything?

A. No, it was not part of my investigation.

Q. And the water level at the time that you took your
pictures in October 2012, and if I can refer to your attachmenﬁ
number 4 of your report, attachment number 4, which is a graph.
showlng water levels on the veitical part of the graph and
dates on the horizontal part of the graph.

A. Uh-huh.

Q. And this shows a yearly or by the year January lst of
each year. Is it a fair assumption that October of 2012, that
thaﬁ water level that ycou would have been talking about would
have been. somewhere in the 1690 to 1689 area?

A. We were actually -- the levels on this graph are water
levels that have been taken, they take them twice a year,
spring and fall. There are some additional'water levels in
here because we have had staff gauges installed at the north

end. The water level represented on the cross section is the

'.upper horizontal line, it was at about 1688,

Q. 1688, okay, so that was the level of the water when
you were out there in October?

A. Correct.

MR. GASS: Nothing further, thank you.
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CHAIRMAN FREEMAN: Mr. Bruner, do you have any
questions?
| MR. BRUNER: Yes, please.
CROSS-EXAMINATION
BY MR. BRUNER:

Q. Not being an attorney, Mr. Gass is a hard act to
follow, but I'11 tfy and keep up. Could you repeat your
statement about sedimentation and depredation at the outlet
level? |

A. The statement I was making was that natural ground
elevations can be subject to both sedimentation and erosion.
What we did is survey both the top of sediment and the hard W
bottom, and right here at the outlet there isn't a huge amount :
of sediment there.

Q. Are you aware that the two cutlet -- the two elevation
levels that you have in section 25 are bofh in the areas that
had manmade dikes that wefe removed by Miner County?

A. At one time I looked over the past surveys, channel
profiles, and just upstream of the outlet was a crossing that
was preobably anywhere from a foot to two feet above the channel
bottom. Channel bottom was higher on the north side of that
crossing and lower on the south side -- no, I got thaf
épposite, channel bottom was lower on the north side of the
crossing and higher on the south side of the crossing. That

has been removed. You would have seen that, that was close
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enough you would have seen it in these pictures if it was still
N

there.

Downstream of that outlet location approximately 400
feet north of this box culvert, there was a larger rock
concrete rubble and dirt crossing of some sort that had some
breaches in it, but that has been removed. Then further north
of the outlet channel was a gravel pit, which the gravel pit
spoll pile and road had caused -~ had blocked a poftion of the
channel and caused the channel to take a new route.

Q. What section are you referring toc now?

A. You know, I'm not exactly sure which section that's
in, but it was a gravel pit that was north of our outlet area.
I'm trying to see if I can recognize it on the aerial photo.

I'm thinking it was in the section above the cutlet area.

Q. Section 237

A, You might be -able to --

Q. Section 23,

A, Is that it?

Q. It's an old gravel pit.

A. That's the section above. And those obstructions have

since been eliminated.

0. There was also a crossing at the half mile mark where

you have 1686.2 --

A, Yeah, that's the one I talked about that you no longer

see in the pictures here.
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Q. There was one south of there also where you have the
1687.5, that alsoc has been removed.

A. Are you talking about the one I spoke about that's
just 400 feet north of the box culvert?

Q. Yeah, probably.

A, Yeah, that one has been removed.

Q.‘ I have two questions, then. One, would those
obstructions not have 1laid down silt over a pe;iod of time
since the flow has slowed through that area?

A. They could have, but since the time that those were
removed, I can't give you an exact date, but the surveys that

found those were conducted bétween like '96 and '98, 1996 and

1998. Flows that have occurred through there since then, as wejp

all know, have been up and down.

Q. Your 1996 and '98 dates refer to what?

A. The surveys that identified those obstructions.

Q. = But those obstructions were not removed until a later
date.

A. Right, aﬁd that's what I'm saying, is those

obstructions were in place in 1996 and 1998.

0. Is it also possible that those obstructions were not
removed to the true elevation level of the outlet, of the flow
of the channel?

A. It could be.

MR. BRUNER: Thank you. That's all I have for now.
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Thank you.
CHAIRMAN FREEMAN: Mr. Nelson, do you have any
questions?
MR. NELSON: I have one question.
CROSS-EXAMINATION
BY MR. NELSON:

Q. How was the outlet determined? How did you come up
with that point?

A. We did the GPS survey and like I said, fortunately the
watér was down so we were able to do a more comprehensive
survey in that area, and the elevation was determined by
finding the configuration, the entire cross section of the
channel; so we took into account the configuration of the
channel at that point and the hard bottom elevations that were
reached and then came to a conclusion if you come up and were
to construct an efficient outlet, what is going to maintain
that flow regime. Though an ordinary high water mark has not
been set on Lake Thompson, we can't, without a permit to do so,
can't go in and put an outlet in that's going to change what
naturally is occurring, lake levels and otherwise.

Q. I guess one thing, I just can't help but think there
has to be a lot of sediment that came out the outlet and
settled there. Wheﬁ that was a cattail slough, the whole lake,

I know the cattails rise to the top and they head down river.

A, Correct.
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0. And the amount of organic material that that lake had
to have should have been immense, and that's why I say I Jjust
wonder why the outlet was determined where it was at.

A. Well, like I said, that's where the high spill over
elevation occurs. When you look at the aerial photograph, you
can alsc see the character of that channel, at which point you
get to this outlet location, it's a rather wide, marshy looking
type channel, which actually in the past the culverts all
sloped to the north because when there wasn't enough water for
this lake to fill, water was actually flowing into Lake

Thompson north of this outlet area. You get south of the

outlet area and you get a much more narrow, defined channeil, 8
which represents flow, more flow, greater slope, and the flow s
south of that channel is south. So those reasonings kind of" iy

give you a good area to start from and then the surveys,
including the surveys in the past, though they have had some
varying results, alsc indicated that same locationias the
outlet.

Q. So what determines a hard pan? Could like the
thirties, you know, when we had terrible wind erosion and it
filled ——Aprobably filled all these, natural channel was
completely filled with blow dirt and who knows what, would that
arbitrarily block and would.some of that blcow dirt be part of
the hard pan or not or what?

A, Well, in the case of Lake Thompson, in the past they




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

39

reviewed, geolecgic survey drilled in the channel north of the
outlet area there to check exactly for that, and they found no
blown in dirt in the channel. They had I think it was till_and
glacial till bésically was what was in the channel. So
regardless of at some point maybe there was some blowing dirt,
I don't know, but at the time that geologic survey drilled,
they did not find any indications of blown in dirt. Now, by
hard pan, I guess what I'm calling hard pan is the fact that we
had a rod with a point on it apd rather than just relying on
this top of dirt sediment, you take the rod and you push with
some strength until you are jabbing itaand it's not sinking any
further. So those are the survey points that we are calling
the hard bottom maybe would be a better term,

Q. It just seems to me farming that country down there,
there i1s fence lines down there on our two quarters down there
that have blown in four foot of blow dirt from the farm ground.
I can't help but think that that channel.was filled full of
blow dirt in the thirties, if it was a channel, if it was a
ditch of some kind, because that blow dirt is like snow, for
heaven's sakes, and it will fill any crevice there is. That's
a comment and I was just wondering if that arbitrarily raised
the hard pan on what you are hitting.

A. Yeah, I don't know what the channel looked like prior
to the thirties so hard telling. I do know that the results

from the geologic survey did not find blown in dirt, they found
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glacial till and what would naturally be expected there.
That's the only evidence I have in regard to soils in the
channel.

CHAIRMAN FREEMAN: Before I redirect, I'm going to go
back to Mr. Bruner. Oh, okay, Ms. Best, any redirect?

MS. BEST: Yeah, I just wanted to clarify a few
things.

REDIRECT EXAMINATION

BY MS. BEST:

Q. I think there might have been some coughing and some
page turning when one of your -—- when you answered one of your
previous questions. The question is is there a huge amount of
sediment or is there not a huge amount of sediment at the
actual outlet location that you surveyed?

A. We did not find a lot of sediment at that location.
And that's kind of indicated by the cross section there, there
is not —- though there is some sediment, it's not like several
feet, it's inches.

Q. Then you were guestioned about obstructions and you
had a dialogue back and forth with Mr. Bruner about various
obstructions in the channel. Are there any —-- are there or are
you aware of any past obstructiops at the exact area where you
surveyed?

A.- I'm aware of a crossing that was there just on the

north side of where the outlet is located.
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Q. And how far north would that be, approximately?

A, We are talking about approximately the same spot, I
mean, you would see it in this first photo, which is a photo
looking straight across the outlet area.

0. And based on your experience and background in
reviewing lake outlet elevations, your survey reflects the
true, natural outlet elevation and not any material from a
previous obstruction.

A. Correct. We conducted our own sﬁrvey just so that we
had all new data and did not rely on past surveys, though I did
look at them.

Q. .Lynn, then finally you mentioned that there were
culverts that actually provide for flow of drainage from -- to
the north up té6 the rest of Lake Thompson, that it had
historically drained the other way. Based on your experience
and backgrouﬁd in feviewing lakes in South Dakota, have you
seen that happen before in other lakes?

A. Yes.

Q. And does that tell you anything about what the natural
lay of the lake is? \

A. It does. We are still in the basin, we haven't left
the basin yet. Most locals know which direction the water is
flowing when they go in to put culverts in their roadways and
whatnot. So at the time these older culverts were installed,

the lake was at such a level that over land flow was coming
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into that channel and flowing north. The mid eighties reversed
that flow regime because the lake filled up and began to spill
and flow toward the East_Fork.of the Vermillion River.

CHAIRMAN FREEMAN: 1I'll get to you.

MS. BEST: I have no further redirect.

CHAIRMAN FREEMAN: Mr. Gass.

MR. GASS: 1 do, Your Honor, if I coﬁld have just a
moment .

{(Brief pause.)

RECROSS~EXAMINATION

BY MR. GASS:

Q. I have just a few questions for you, Ms. Beck. Do you =«

know how thick the lip of that outlet is?

A. No, it's a rather -- like I said, it , wide 1.
bottom channel with very little slope.
Q. And that outlet location was approximately 400 feet

north of the wooden bridge that's on the south side?

A. No, 400 feet north of the bridge, there was an
obstruction in the past that was constructed of this rock,
concrete rubble and dirt, had some breaches in it and has since
been removed. There is another, in addition to that, there was
another crossing that was right near, just barely on the north
side of the outlet location;

Q. And that outlet location is more or less in the center

of section 257
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A. It's in the center of the west half of section 25.
Q. West half of 25. So north and south it's about in the
halfway range?
A. Correct.
Q. And when you get to a half mile south, there's quite a
dip in elevation going down, once you get past the bridge about

six or eight feet.

A. Not that much. The invert of the box culvert was
le84.

Q. So you have got about a three-foot drop in a half
section.

A. Uh-huh.

Q. So you are confident that coming from the south,

there's a pretty good slope going up to your outlet elevation?

A. Correct, at this outlet location, like I said, the
character begins to change of this channel where we get a more,
as we move south of the outlet, you get a more defined channel,
narrower and more defined and the slope begins to drop to the
south.

0. And to the north of your elevation, you can't tell us
the length of that 1687.5 elevation going north to south, vou
can't tell us how thick that lip is?

A. No, we surveyed a_croés section, but we didn't mofe up
the center of ﬁhe channel. We then moved up to the next road

crossing and looked at those culverts, which were laying at the
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bottom of the channel.

Q. I'm going to show you a series of pictures and this
lake has as much history and people have pictures from here and
there. I guess what I'd like to ask is whether the location of
any of theée pictures looks like the same location as your
outlet, as far as you know.

A, This one with the concrefe rubble and the defined
channel looks like the location south of the outlet but that
400 feet north of the box culvert.

Q. The top photo there would be approximately how far

from your outlet location?

A. Let's see, half a mile minus 400 feet, we are talking
1,000 feet.

Q. And do any of these other pictures --

A, Cr a couple thousand, 2,000 feet.

Q. Do any of these other pictures indicate to you or are:

you able to identify the location of your outlet by looking at
any of these pidtures, including these two?

A. No, because the. . . No, I can't tell that any of
these pictures are the location of the outlet. The only thing
that —-- these trees hére might make me think that's down in
section 36 just because I read some reports of there being
timber that needed to be removed, but that would be south of
the outlet.

MR. GASS: So for lack of foundation at this point, I
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will not move to have these introduced. I may want to ask Mr.
Bruner or perhaps Mr. Bruner would like to testify about these
pictures if he has some knowledge about that.

CHATRMAN FREEMAN: That's fine.

MR. BRUNER: IflI could —

MR. GASS: I have one more.

Q. (BY MR. GASS) If there were an obstruction or history
of obstruction at the location of your outlet, if someone had
piled bricks or rocks or dirt or whatever across that, would
that, even if that bbstrucﬁion were removed, would that tend to
create a larger lip, in your opinion, at that location for
sediment building up to that point?

A. I don't know. I mean, you could come up with all
kinds of scenarios. It would depend on how they left it, what
they did, what they constructed; so if somebody built something
there and didn't remove it to the original channel bottom, it
would create some kind of elevation in the area.

MR. GASS: Thank you.
CHAIRMAN FREEMAN: Mr. Bruner.
RECROSS-EXAMINATION
BY MR. BRUNER:

Q. Are you aware of the research project done by South
Dakota State'University staff to identify the cause of the
large amount of sludge that was going down out of Lake

Thompson?
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A. No, I didn't review that.
‘CHAIRMAN FREEMAN: Mr, Nelson, any guestions? Ms.
Best.
MS. BEST: I have nothing further.
CHAIRMAN FREEMAN: Does the board have any gquesticns
of Ms. Beck? |
MR. COMES: I may have a question, Mr. Chairman.
EXAMINATION
BY MR. COMES:
Q. Ms. Beck, in your report, you indicate that an

ordinary high water :mark has not been set by the Water

Management Board and then you indicate, reiterate why we are

here today, the request to establish an outlet elevation. I
was curious, from your understanding, you can differentiate
between an ordinary high water mark and an outlet elevation?

A. Okay, the ordinary high water mark is the level
reached by a ~- a high level reached by a lake on a continual
enough basis that it leaves evidence on the shoreline, such as
boulder lines, terrestrial vegetation, changes in the character
of the soil, natural evidence that's surveyed, and those
elevatioﬁs are compiled to give youran ordinary high water mark
elevation. It does not mean the highest level the lake
reaéhed, and also in regard to an ordinary low water mark, it

does not mean lowest levels in lakes reached during droughts.

Typically on our lakes that have an outlet that operates with
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some regularity, they are usually within a foot above the
outlet elevation, but we certainly have lakes such as Waubay
Lake, some of our large basin lakes that for many, many years
didn't necessarily spill, have outlets that are above what you

might think the ordinary high water mark is.

Q. Thank you.
A. It's a -mark that nature puts around the laké,
0. There's a difference between the two?
A. There 1is.
EXAMINATION
BY MR. BJORK}
0. Has there been any request to do an cordinary high

water mark?

A, No.

CHAIRMAN FREEMAN: Any other gquestions by the board?
EXAMINATION
BY MR. HOYT:

Q. | Ms. Beck, let me call your attention to your
attachment 4 to your report. Are you ready?

A. I am ready.

Q. If you had done your investigation and your GPS survey
in 1984, would you ha§e determined a different outlet
elevation?

A. No. The ground level would still be where it 1is.

(Inaudible question by board member.)
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CHAIRMAN FREEMAN: The question was are we doing the

validation at the same time we are doing this or are we going

to do that separate?

MS. BEST:

We went ahead and scheduled them together

for the same hearing and then would ask for two separate board

determinations.

CHAIRMAN FREEMAN: So yes.

MR. HOYT:

As it relates to the validation, then, of

the vested water right, and I don't believe there's been any

testimony about that yet; so maybe I'm premature in my

guestion. Ms., Best, did you intend to get into a validation

aspect, then?

MS. BEST:

The Department of Game, Fish & Parks is

here, and as I understand it, would be prepared to testify on

that matter.

MR. HOYT:

is premature?

MS. BEST:
way.

MR. HOYT:

CHAIRMAN
Ms. Beck.

MS. BEST:

one thing.

So my question as it relates to validation

Unless it relates to the ocutlet in some

I have no further questions.

FREEMAN: Other board members? Thank you,

If T may, I think I just want to clear up

REDIRECT EXAMINATION
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BY MS. BEST:

Q. A question was raised as to the relationship of‘the
ordinary highlwater mark and the outlet elevation, and you said
that the ordinary high water mark is sometimes a foot above the
cutlet elevation. Why if the outletAelevation is a point that
the water is flowing out of the lake, why would the ordinary
high water mark be a foot above that? Can you explain that?

A. Well, you are going to have more inflow than outflow
for a while during the springtime and that's what the outlet 1is
there for, to release the extra water. That's just on our
typical lakes with efficient outlets. There are certainly
lakes that water level is much higher than the outlet.

CHATRMAN FREEMAN: Just a moment. Mr. Gaés, any
questions?
MR. GASS: No further questions.
MR. BRUNER: No.
RECROSS~EXAMINATION
BY MR. NELSON:

Q. I was just going to -- like you say, I think the
highest level thaf the lake has been is 16%4.1, I tﬁink.

A. Uh-huh.

Q. And with that,.that would be what, roughly six feet
above the outlet?

A. Uh~huh.

Q. Well, roughly. But like I say, that high water mark
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would affect a tremendous amount of private property that's
back up in there, back in the nooks and crannies all the way
around the lake. Who has the jurisdiction of the land that is

the high water mark or --

A, The ordinary high water mark?
Q. The ordinary high water mark.
A An ordinary high water mark would most likely be below

that 1694 elevation you are talking about because thus the word.
"ordinary," what ordinarily happéns here on this lake during
the springtime flow. Lake Thompson guite frankly would be very
difficult to set an ordinary high water mark. It's a large
basin that has not -- it's been spilling so who knows what it
would be set at today as compared to what it would have been
set at in 1980, you know, because of the character of the lake.
So it is wvery difficult with these large basin lakes that don't
spill on a regular schedule, every spring, to set an ordinary .
high water mark, which is probably why no one has asked for
one, and quite frankly, I'm glad they haven't.

Q. Is there any regulation on the ground, on the private
ground that this high water mark might leak into?

A. Well, what you might be referring to is there's public
access, which is a certain distance.

Q. That's exactly what I mean.

A, The statute basically reads that there is up to a

50-foot highway along the shoreline as long as that land is

g
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below the crdinary high water mark, where the public has access

to it. ©Now, they can't trespass to get there, but for example,
they could pull their boat up and if that shoreline is below
the ordinary high water mark and is -- they have up to this 50
feet. It doesn't mean they always have 50 feet, but say the

lake is at a very low level and it's 100 feet to the ordinary

‘high water mark, they still only get that 50 feet or say the

lake is quite high and it's only five feet to the ordinary high
water mark horizontally, then they only have five feet.

Q. So anyway, like on my property I have got a gravel
road that goes through culverts, the works, but the lake backs
on up into -- I mean, it's a mile and a half from the lake body
so to speak. Can they launch a boat from that gravel road and
go on into my property, then?

A, Well, now we are getting into —-

MS. BEST: I cbject on the basis of relevance. It's
certainly relevant that this is public water, but the issue of
the legal obligations of hunters and fishermen and their use of
the rocad on Mr. Nelson's property is I think a little far
afield from what the testimony is concerning the ordinary -- or
concerning the outlet elevation.

CHAIRMAN FREEMAN: I will sustain the objection.

MR. NELSON: The only thing T was thinking about is
pasture ground, is not necessarily the hunters and fishermen

and if I've got pasture in that area --
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Mﬁ. HALLEM: All we are talking about 1is setting an
elevation level. What the obligations and rights are, that's
something you are going to have to talk to a private lawyer
based upon what the water is out there. This isn't the
proceeding to talk about what effect water on your land would
have, and the department lawyer may want to talk -- you can ask
them if they would talk to you afterwards, but that's outside
this proceeding on it. |

MR. NELSON: I understand that, but the highrwater -
or the outlet elevation determines the height of the water that
backs up into our property and that's what I guess what I
was —-- I understand, that's fine.

CHAIRMAN FREEMAN: Mr. Bruner, I think you had yocur
hand up.

RECROSS-EXAMINATION
BY MR. BRUNER:

Q. I think you misspoke. I believe if you -- there's
differentiation between ordinary high water mark and
established ordinary high water mark, and if there is an
established ordinary high water mark, the public has rights to
use of the land always below the established ordinary high
water mark. If the water rises above the orxdinary high water
mark, the public has access to 50 foot of shoreline always.

A, They do not. They do not. 1If the water is above the

ordinary high water mark, they do not have access along the
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shoreline. That has been eliminated because of the level of
the water.

0. Recently has that been changed?

A. It has not. It's part of the original statute, which
I don't have my --

Q. That doesn't pertain to what this is. But I would
like to --

A. I'll provide ydu with that statute.

CHAIRMAN FREEMAN: Thank you, Ms. Beck. Ms, Best.

MS. BEST: This is a consolidated case and the
Department of Game, Fish & Parks asked for validation of the
vested right. Their counsel is not here, but their witness is
here; so I'm just going to go ahead énd call Leslie Murphy as a
witness to talk about that validation.

Thereupon,
LESLIE MURPHY,
called as a witness, being first duly sworn as hereinafter
certified, testified as follows:
DIRECT EXAMINATION
BY MS. BEST:
A. I am Leslie Murphy with the Department of Game, Fish &

Parks, and we are here supporting the recommendation from the

Chief Engineer to validate the vested water right claim number

707-3 for sufficient water to maintain the water level to the

outlet elevation of 1687.5 feet mean sea level with the

S
e
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priority date of November 2nd, 1889, and we feel that this
would confirm the recreational purpose of the public for the
lake. Fish have been first stocked in Lake Thompson as early
as 1883 with annual stockings occurring on a yearly basis. So
the lakerhas essentially been used for recreational purposes
since statehood and even earlier than that. I don't really
have a whole lot more to add.
Q. The other recreational purposes in addition to fishing
would be what?
A. Boating, skiing, canoeing, site seeing, traditiocnal
public recreations as defined by state law.
Q. And does the Game, Fish & Parks have a public place togx
launch a boat?
A, Yes. We have boat ramps on the lake.
MS. BEST: I have nothing further.
CHATIRMAN FREEMAN: Mr. Gass.
MR. GASS: No questions.
MR. BRUNER: No.
MR. NELSON: No.
CHAIRMAN FREEMAN: Does the board have any questions?
Pure matter of curiosity, who stocked it in 18837
A. There is early records that speak to it, you know,
people finding fish somewhere énd throwing them in there.
There is this early record that we have that have been written

that say, you know, so and s¢ stocked fish in Lake Thompson,
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and obviously our department wasn't around then yet.
CHAIRMAN FREEMAN: Thank you.
MS. BEST: That raises another question.
DIRECT EXAMINATICON (cont.)
BY MS. BEST
Q. The public -- it's for public use for recreation back
to stéteﬁood. The department itself didn't administer that

public recreational use until it was created in when?

A, Cur department?

Q. Yeah.

A. Way to put me on the spot.
Q. In the early days, right?
A, Yeah, in the early days.

MS5. BEST: Sorry.

CHAIRMAN FREEMAN: Any further questions? Thank you,
Ms. Murphy. Anything further, Ms. Best?

MS. BEST: I have nothing further.

CHATRMAN FREEMAN: Mr. Gass.

MR. GASS: If I could have just a moment, Your Honor.

CHAIRMAN FREEMAN: Why don't we take like a
five-minute break and then we will start back up abéut 25
after.

(Whereupon, the hearing was in recess at 10:18 a.m.,
and subsequently reconvened at 10:32 a.m.,_and the following

proceedings were had and entered of record:)
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CHAIRMAN FREEMAN: We are back in session. -Mr. Gass.

MR. GASS: i have no witnesses, Your Honor.

CHAIRMAN FREEMAN: Mr. Bruner.

Thereupon,

JdHN BRUNER,
called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

MR. BRUNER: My name is John Bruner. I live with
inundated land on both sides of the channel where the water
goes under the road, my son lives on cone side, works with me,
and I live on the other. I was the appointed member of the
locals to the task force on Lake Thompson by Governor Mickelson:
and chaired by Lieutenant Governor Miller. I am going to
prob%bly say a lot, I will probably offend everybody that's
here one time or another, I will apologize ahead.

I'm going to start with some history because I think
I'm the only person here that's lived with this for 30 years.
I brought my file from Lake Thompson only to show you that I
have it. Terry Woster called me one time in 2000, he had
received phone calls from Volesky that somebody was trying to
drain the lake. And Terry and I had worked together, the
conversation got a little antagonistic and I said, Terry, you
come up and I'll décument everything I told you. There is the
documentation, if you have a question to what I say, it's in

there someplace, but I don't read it very frequently any more.
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Lake Thompson was first identified in 1857 by Fremont
as he explored a path from Minneapolis to the Black Hills.

Lake Thompson does not hold water, it has a gravel bottom. It
had water in it in the 1850s, went dry in the 1870s —--

COURT REPORTER: Heold on. You are going to have to
slow down and I've got people talking in the back of the room.
So I'm having a little trouble hearing you. Lake Thompson does
not hold water, it has a gravel bottom.

MR. BRUNER: It had water in the 1850s, 1870s, 1890s,
1920s and did not again have water in it until the 1980s. The
roads in this area were built in the 1930s. There was -- 1t
was WPA money, there was no surveys. They just hauled it in
with buck boards, put an 18-inch culvert in the bottom where
there was a low spot and that becamé the road.

I have>lived where I live since 1976. I am a mile and
a half east of the notorious gated culverts. I grew up close
to the Missouri River. Those of you that have familiarity with
the river understand that since they put the dams in, there is
a great deal of silting through the Springfield area. And I
only mention this because it comes into play with what has been
done to the East Fork of the Vermillion where I live.

I have 320 acres that I bought in 1980 along the
Oldham Grade. It's on the very east edge of Lake Thompson.

300 acres of that land are now under water. Before I purchased

that land, since I was not familiar with the area, I hired a
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range scilentist from SDSU to do a survey. I wish I would have
kept the 8 1/2 by 1ll-inch paper he reported, but I had no
reason to at the time. On that land was primarily big prairie
grasses, primarily big blue stem, little blue stem, Indian
grass, there was 30 acres of intermediate wheat grass, 50 acres
of alfalfa and one mile of 100-year-old trees, none of which
will survive.on a floodplain or inundated land.

So for 130 years my land was not a lake. Aaron
Runstadt (sic) owned the land in section 25 that we talk about
the channel. Joe Hanson owned the land where the projected
outlet is. Aaron Runstadt has been dead for several years.
Aaron told me that prior to the 1930s, the channel of the East
Fork of the Vermillion River was deep enough to park a John
Deere tractor. That's not today's tractor but figure five
foot. In the 1930s it filled with blow dirt.

- Bud Leidable (sic) was a well repairman and a

Kingsbury County commissioner. During the task force, there

was an attempt to identify an outlet elevation. We never came
up with a resolution, but Bud called me one day and said, I
have a man who can show you the outlet elevation. Can T offer
these papers to the board?

CHAIRMAN FREEMAN: Have you shared them with the other
parties?

MS. BEST: He provided a copy or showed me them and we

have no objection. The DENR has no objection.
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MR, HALLEM: Have they been marked as an exhibit?

MR. BRUNER: No.

MR. HALLEM: You will need to mark them with the court

reporter.
EXHIBITS:

(Brunér Exhibit A marked for identification.)

MR. HALLEM: Are you going to offer Exhibit A into
evidence?

MR. BRUNER: If that's Exhibit A, yes.

CHAIRMAN' FREEMAN: Any objection?

MS. BEST: I have no objection. I would like a copy
to look at while he's testifying.

CHATIRMAN FREEMAN: Do you have a copy? Also one for
Mr. Gass if you have one.

MR. GASS: T have no objection.

“MR. NELSON: I have no objection.

CHAIRMAN FREEMAN: No objection, then, Bruner Exhibit

A will be received.

EXHIBITS:

(Bruner Exhibit A recelved into eﬁidence.)

MR. BRUNER: Mr. Leidable and the science professor
from SDSU provided us with this 1968 US Geoclogical Survey. It
shows the outiet, and I circled it because these copies are not
very clear, in section 3 at 1685.0 MSL. If you have a ledger,

it will show that the channel goes from -- there is a small
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square box, which is actually a dugout, about 100 yards north
of that township road and the ledger will show that that
channel goes from that dugout continually south with no breaks,
no elevation changes, it goes continually south. On 'a better
map, it also éhows the channel going to the north into the lake
proper of Lake Thompson.

In 2000 we had a court case. There was an alieged
dike; both of which we have talked about prior. For 15 years
we were told those dikes were not there. In our court case, we
had a group of us that hired a private engineer.to identify
those. GF&P at that time alleged that tha£ was a natural levy.
By coincidence, the individual that placed that dike there,
that crossing I guess you would call it today, had told me he
did that. People from the north came to me and said, why don't
you take that out, people to the south said, there is nothing
there, the county commissioners in Miner County said there is
nothing there. 1In the court case, the son of the man who put
it tﬁere finally made the statement, we didn't build it, our
uncle did. The Miner County commissioners later removed both
of the dikes or the obstructions, crossings that were referred
to in previous statements.

When those dikes were removed, the driveway into the
gravel pit that was referred to in section 23, prior to their
removal, the channel going across that driveway was six inches.

Two weeks after it, it was four feet. So the removal of those
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dikes allowed the wéter to flow.

I have a couple of comments on setting the high water
mark, but I think that's irrelevant for today,.from'the
previous conversations. It is my opinion that this lake is
already defined. In the papers handed out previously, in 1857
Lake Thompson was described as being 10 miles in length.

MS. BEST: If I may, I'1l object. He's referring to
an exhibit that the DENR did nét put into evidence.

MR. BRUNER: Can I put it in?

MS. BEST: If you want.

MR. BRUNER: I need to refer to it.

- CHAIRMAN FREEMAN: Have it marked, please.

EXHIBITS:
(?funer Exhibit B marked for identification.)
CQAIRMAN FREEMAN: Could you identify it, please.
This is entitled a written ana anecdotal history, Lake
Thompson, Kingsbury County, it's marked Bruner Exhibit B.
MR. GASS: Is tﬁat the same as the DENR Exhibit 67
MS. BEST: Yes. 1It's the same one I gave you this
morning.
CHATIRMAN FREEMAN: Who prepared that, Mr. Bruner?
MR. BRUNER: Ms. Best?
MS., BEST: It's a DENR, kind of a running commentary

of what they have in their staff files.

MR. BRUNER: So in --
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CHAIRMAN FREEMAN: You are offering Exhibit B?
MR. BRUNER: Yes.

CHAIRMAN FREEMAN: Any objecticn?

MS. BEST: No.

MR." GASS: None.

MR. NELSON: No.

CHAIRMAN FREEMAN: Bruner B will be accepted.

EXHIBITS:

(Bruner Exhibit B received into evidence.)

MR, HALLEM: Ms. Best --

MS. BEST: Since I have extra coples, I'll provide
them. It will be of course B instead of DENR 6, but it's the

same thing.

CHAIRMAN FREEMAN: Go ahead, pleas'e.:-:ﬂ

MR. BRUNER: With Lake Thompson being described as 10
miles in length, if you go from the.junctionvof Henry and
Thompson south 10 miles, you will end up in approximately
section 3, where the US Geclogical Survey says the outlet
elevation was established at 1685. Putting a flow control
structure on the outlet of Lake Thompson, in my opinion, will
Qot affect the lake level. The roads between the box culvert
that's referred to in section 25 near the proposed outlet and
the body of water in Lake Thompson each has only culverts in
it. Their flow capacity does not equal the incoming capacity

of the water from Spring Lake and Henry and Whitewood when we
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have unprecedented water coming in. So each one of those roads
creates a dike that allows the cattails to grow and the
sediment to build and plug the channel further than what was
done in the 1930s.

So it is my contention that we already have an

establishment of the size of Lake Thompson. When statehood

came to South Dakota, Lake Thompson is a meandered lake, the

lazke proper does not belong to tﬁe state of South Dakota. As I
understand, all the land around that lake is deeded property.
If you establish an outlet level where it's proposed and then
we go to an established ordinary high water mark, something in
the neighborhood of 12,000 acfes becomes public access. That's
private land.

Lake Thompson will not hold water because it has a
gravel bottom. In one year, which DENR records will
substantiate, we had above normal precip, below normal :
temperature, meaning we had high inflow of water, we had low
evaporation, the lake level dropped.one foot. So you can't put
a flow control structure onto Lake Thompson and maintain a
water level. If you do a US Geological water survey, which was
done in about 1978 or '9, it will show an underground river
running from Lake Thompson to the southeast, which the
geologilst thatlwas doing the well drilling told me drained Lake
Thompson, also drained Henry, if you read in some of the data

where Henry dried up in a period of a week or so at one point
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in time.

So while I think you could‘do an established —-- you
can establish an outlet level, I do not believe it's
appropriate at 1687, I believe it should be 1685. They already
did that in the early, mid and late 1800s, both by
identification by the original explorers, by the federal
government when we did stateho&d, and by the 1968 US Geological
Survey. )

I live on, as I said, on both sides of that road of
the East Fork of the Vermillion River. We operate on both
sides. In 2012 that road was under water until August 15, we
could not travel it. We had to go south two miles to the box
culvert. So when that road is repaired, you can all guess what
happens, we raise the elevation of that road. So in a flooding
situation, we raised the level of Lake Thompson, we did not
resoclve any issues.

So while I've tried to make this too fast and too
concise perhaps, in a nutshell, 1685 has already been
established by US Geological Service as the outlet of Lake
Thompson. The first explorers identified it as being 10 miles
long. When we got.statehood, they also identified it that way.
The economic impact of allowing this lake to be that large is
extremely large to the people on hand. The 300 acres I have
under water has cost me over a million dollars in the last 30

years. 1'm one of the fortunate ones, I did not lose my house.
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Some did. There has been no restitution for anybody that
received flooding, absolutely not a penny.

So to put a flow control structure that
inappropriately maintains an outlet level or a level of that
lake is a great deal of disservice to those of us that have
struggled with the problem for 30 years. It is a natural lake,
it was dry from the 1920s to the 1980s, most likely it wiil
again go dry at some time, but because we had silting issues
and roads put in that were dikes when there was no water
doesn't change the history or the historic level of that lake.

One other factor, I did ask briefly, there was a
graduate student in biology at SDSU that did a graduate program
on where and why all the silt was coming from that was going
down the river. So the reason for that was there was a lot of
silt going down. My half section of land is five miles north,
seven miles north of-the proposed outlet. I have lost over 12
inches Qf topsoil on 250 acres. We used to be able to drive
that land. We had it all in grass. We could drive it. We
can't drive it any more.

So that silt went someplace, and there is no flow to
amount to anything until you get to that box culvert because of
all the roads that have minimum flow capacity that stop the
flow of the water, and each one creates a dike, each one allows
the cattails to grow and there is no flow to clean the channel

under the present situation. Put a flow control structure in
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if you want, it won't change the level of Lake Thompson, and it
will create a problem for those of us that have to work with
it. Thank you.

CHAIRMAN FREEMAN: Thank you, Mr. Bruner. Ms. Best.
Before you begin, would you hand us Exhibit B, we need to keep
that with the original file. Thank you. Db you have the
stamped Exhibit A of does someone?
MR. BRUNER: Somebody does down there.

CROSS-EXAMINATION

BY MS. BEST:

Q. I want to make sure I have this right. It is your
understanding that the outlet elevation of Lake Thompson was
established in three ways. Number one, by the original
explorers, number tWo, by the federal government, and number :
three, by a USGS survey in 1968; is that correct?

A, Yes. If I have to go work with FSA or the Soil
Conservation Service, this survey 1is gospel. I don't get to
fiﬁd another study that says what I want. If I have a problem
or a concern and I have enough resources, I can study it to
death till I find somebody that says what I want it to say and
that's the one I will use. At no point in time have I had this
US Geological map used in evaluating or determining an outlet
ievel for Lake Thompson. We go back and use a 1929 study, but
we will not take a US Geological Survey from 19268.

Q. Are you relying on this 1968 map or not?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

67

A. Yes, I am.

Q. All right. Now, the information of the early
explorers, what you are relying on is the DENR historical sheet
1858 (sic) that says Lake Thompson is described as being 10
miles in léngth; is that correct?

A. Not only that, but there were newspaper articles at
the same time that's in the file from the task force and the
committee.

Q. So basically the information is Lake Thompson is
variously described as being 10 miles in length and if you take
it from all the way down to the outlet the way Lynn Beck
described, that would be more miles, so the outlet that LYnn
testified about can't be correct; that;s basically it?

A, I believe that would be 14 or 15 miles, yes.

0. So the dates you are relying on are 1858 and basically
that time frame?

A. And the US Geological Survey.

Q. No, but I mean your reliance by the original

explorers, you are looking at the 18587

A.. I am taking DENR's exhibit and using their
information.
Q. Okay. And then you alsoc said the federal government,

and by that what are you referring to?
A. Lake Thompson is a meandered lake.

Q. So then you are talking about the original government
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surﬁey by the Surveyor General --

A. Yes.

Q. -- for the meander line? Okay. And it shows the
meander line for this lake doeéinot show the lake as coming
down to this outlet area. |

A. That's correct.

Q. " And then the other thing you rely on is this USGS map;
those are the three things you rely on to say that the outlet

has been established?

A, Yes.
Q. In your opinion, then -- first off, you understand
that what we are here for today is to ask the -- is for the

board to determine the outlet elevation, not to authorize
constructing some structure to change that elevation, correct?

A. Yés, I understand that that's the initial request. I
also know that a V-shaped structure has been proposed in the
past, when an established outlet area was identified.

Q. And your testimony is that if a structure is installed
at 1687.5, that it will not change the outlet -- it will not
change the flows in the lake, that there are other factors that
would prevail?

A. No, that's not entirely cbrrect. It will not prevent
flooding and it will not maintain a water level. It will
maintain a higher minimum level, but since each road creates a

dike, it will not minimize the flooding becausé you will have
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to measure the elevation of each road and those roads will
create the elevation level of the lake on the north end where
the residences now are because the flow capacity through those
roads is less than the incoming flow capacity. It will not
maintain the level of the lake because the lake has a gravel
bottom and will not hold water; so you could stop the flow of
water at 1687.5, but unless we have fléoding or large moisture
situations, there's very little drainage area east to west on
Thompson. Thompson doesn't get much water unless we have large
snowfalls or heavy, inundafing rains so that the lakes to the
north of it flood. But at that point in time, if we don't
have -- if we should go into the proposed drought, Lake
Thompsen will continue to drop even if you plug up the
drainage, the outlet level, because it has a gravel bottom, and
that's why I referred to the year where we had above normal
precip, below normal temps, Thompson still dropped 12 inches.

MS. BEST: I have nothing further.

CHATRMAN FREEMAN: DMr. Gass.

MR. GASS: Just briefly.

CROSS-EXAMINATION
BY MR. GASS:
Q. John, do you have those pictures we talked about
earlier?
A. Sure.

EXHIBITS:
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{Bruner Exhibit C marked for identification.)

0. (BY MR, GASS) John, I'm going to show you what's been
marked as Exhibit C and ask you if you can tell us what that
is, please.

A, That is what was referred to as a crossing in section
25. It's the concrete from a hog feeding slab placed there by

the individual that was raising hogs there at that time.

Q. And you are referring to the --
A Top two pictures.
Q. -- top two pictures, which show basically the same

thing from a different location; is that correct?

A, One is up close and one is further distance away.
Q. bPid you také those pictures?

A. No. I do not know who did.

Q. Do yéu know whether those pictures accurately

represent what those pictures purport to show, which is debris

in a channel in section 25; is that correct?

A. Yes, that's what was there; I observed it, yes.
Q. ~And approximately when was that debris there, if you
know?

A. Up until about 2000.

Q. Do you know how far that debris was from the Chief
Engineer's location of her --

A. I can't tell from the map where she took her outlet

elevation. It's in the vicinity, but I don't know where she
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took it from exactly. And I couldn't probably go there with
the cattails and reeds and find this exact location because
it's all been removed.
Q. It's in section 257
A. Yes. It is in the very near vicinity of where her
proposed outlet elevation is.
MR. GASS: At thié time I move to introduce what's
been marked as Exhibit C.
CHAIRMAN FREEMAN: 1It's Exhibit c?
MR. GASS: C.
CHAIRMAN FREEMAN: Any objection?
MS. BEST: No.
CHATRMAN FREEMAN: Any objection?
MR. NELSON: No.
CHAIRMAN FREEMAN: Do you have any objection?
MR. BRUNER: -No.
CHAIRMAN FREEMAN: We will receive Exhibit C.
EXHIBITS:
(Bruner Exhibit C received into evidence.)

Q. (BY MR. GASS) John, what do_the bottom two pictures

of that exhibit show?

71

A. The bottom two pictures are the township road between

section 24 and 25.

Q. Do you have an opinion as to whether the location of

these exhibits (sic) would have added toc the amount of silt
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that may have built up in section 25?
A. Well, if it takes fast moving water to move silt and

if you slow the water down like a centrifuge, then the silt

~would settle. And since the water cannot flow as fast above

the box culvert because of these obstructions, then I would
assume that the silt would settle near these obstructions and
not below the box culvert where the water moves faster.

MR. GASS: I have no further questions, thank you.

CHAIRMAN FREEMAN: Mr. Nelson.

MR. NELSON: I have no questions.

CHAIRMAN FREEMAN: Ms. Best.

MS. BEST: No, nothing,.

CHAIRMAN FREEMAN: Do you have anything else to say?

MR. BRUNER: ©No, I appreciate your time.

CHAIRMAN FREEMAN: Does the board have any questions
of Mr. Bruner? Thank you.

MR. HOYT: Let me review my notes here.

EXAMINATION -

BY MR. HOYT:

Q. I'm sorry, Mr, Bruner, if this is repetitious.

A, That's okay-

Q. You are a fast talker and I was tryiﬁg to --

A. You have no idea how many times I have been through
this.

Q. I can see that, and I know the agony yocu landowners
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over in that area have experienced for years as a result of
this flocding situation. But I understand then that you are
suggesting that the outlet elevation should be 1685 on the
basis of this I think you referred to it as a USGS map.

A. Yes.

Q. This was 1968 did you say?

A, Yes.

Q. And I think you said this is the outlet structure
right here.

A. It's not an outlet étructure, it's a dugout that the
farmers put in to water their cattle. It just happens to
coincide on that map with where US Geological Service said
that's the start of the channel going south.

Q. I see.” So that is 16857

A Yes. If you had-a more clear map, if I had a more
clear map for you, it would show that elevation level. It
would show the channel going south from there and the channel
going north back into the lake from there.

Q. And then I think you said there were threé ways in
which you feel 1685 has been established and I wanted to
quickly review those. ©On Exhibit B, which was DENR 6 then, it
is not DENR 6, but it's originally marked that way.

A, Yes. |

Q. Now, which event is it on this sheet that you say

establishes 16857
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A, In 1857, the very top line it says the lake was 10
miles long; so if you take from the junction of Henry and
Thompson and drop down 10 miles, you will be approximately at
1685 in that section 3, that's about how long it is. You don't
have enough map there to go north that far.

Q. Right. But it brings us to essentially this point in
section 37

A. Yes.

Q. And the other point I think you said is that when the

"general survey was done of the state to determine what lands

could be sold --

A. Correct.

Q. -- that Thompson was surveyed in as a meandered lake.
A, Yes. |

Q. And in that survey, then, can you draw an outlet

elevation from the basis of that survey as a meandered lake?

A, Well, there's no meandered land south of section 3,
all the meandered land in the lake proper of Lake Thompson is
north. There is no meandered land south of that elevation 1685
in section 3, it's all private deeded land.

Q. Well, you can educate me further on this point. Was
that meander survey and that meander line drawn at a specific
point in time, then, such that in other words, it was drawn at
whatever the lake level was at that time of the survey, was it

not?
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A, I can't answer that. I don't know. I don't have
that answer. I just know that when it was declared a meandered
lake, they set it at this body of water, the lake proper. When
I moved there in 1976, I took a reoad map and an atlas and I
said, what's around me? West of me a mile and a hélf is the
East Fork of the Vermillion River. I grew up just right close
to the Missouri, I went looking for the East Fork of the
Vermillion River. It doesn't amount to very much, but Lake
Thompscon hadn't even had any water since -- in 50 years.
Northwest of me was Lake Thompson. If you take the body that's
on those maps that's drawn as Lake Thompson, that is the
meandered lake. It's all north of the Oldham Grade in fact.
None of it is south of what USGS says is the outlet area. But
you will find about 10,000 acres on a map, some of the maps
that are printed today still show Lake Thompson to be in that
areé. I didn't bring a highway map, but if you have one and
you take an atlas that was made before 2005, it will show Lake
Thonpson north of the Oldham Grade, not running south. Section
25 would be nine miles south of the Oldham Grade, and all of
the lake proper is to the north of it. The rest of it was all
deeded propérty. But I believe if you read the DENR stuff, it
also calls the lake to be about 10,000 acres, eight to 10,000
acres and that's what the meandered lake is.

Q. Mr. Bruner, just so we know we are talking about the

same lines, on DENR attachment one to Ms. Beck's report, she
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shows a few of these roads and how they are numbered. You have
referred to the Oldham Road. Is that 218th Street?

A, Yes.

Q. And then the outlet that Ms. Beck is suggesting is
close to -- so it would be on 225 and that would indicate then
it's seven miles south of the Oldham Road.

A. Correct. Where it says 1685.3, that's the mile line
right next to where the 1685, where US Geological Survey.

Q. US Geclogical Survey.

A, See where there's no county roads or no roads driven,
that's meandered land, no roads go through there, but it's all
north -- well, there's a liftle bit south of the Oldham Road
right Here, but this is where the US Geological Survey says is
where Lake Thompson ends and the East Fork of the Missouri
starts.,

Q. Okay, and that would be at the junction of or the
intersection of 221st Street and the East Fork of the
Vermillion River; is that what you just indicated?

A. Yes.

Q. Excuse me just a moment, Mr. Chairman. Mr. Bruner, I
grew up in Huron and after a time went back there and lived for
about 15 years and I was an avid duck hunter, and we didn't
duck hunt in Lake Thompson because we heard stories about
people losing their way over there and marking the channels

with tape and cloth and things like that because the cattails
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were so high, you couldn't see and you would get out in the
lake. Except maybe for the period of 1976 and right around
there, it was my recollection that Lake Thompson alWays had
water in it and that the people did hunt ducks there, though we
went to Preston.

A, I moved there in 1976, but the locals told me there
was no water, that it was a dry slough, and T didn't duck hunt,
but I was told if I were to go up there deer hunting, I should
take a compass 1f it was cloudy because there were deer trails
through the entire 8,000 acres is what I was told it was, but
you could walk the whole thing. That was in the fall; so maybe
it had some water in it in the springtime or something, but the
deer trails went all over, they were convoluted but take a
compass if it's cloudy bécause you will get lost.

In the 1960s Lake Thompson burned in its entirety.
They actually found a body in it when it burned, the locals
tell me. But my understanding from what the locals have told
me, the people that grew up there, and I did not, was it hasn't
had water in it since the 1930s, it's been totally dry other
than it grew cattails and whatever water it took to grow
cattails. They were eight foot tall I was told, as you said,
but on a cloudy day take a compass, you won't find your way
out, but you could walk over the entire thing.

My half section happens to be about a half mile, maybe

three quarters of a mile where the cattails started. The
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amount of deer that came out of that body were tremendous.
There was a mile of tree grove in my land, it was a haven for
them, it was Jjust like a funnel. Three, 400 deer came out of
there every night in the fall. They didn't go up there if it
was full of water, until the lake flooded and then that took
care of that.

The trees on ﬁy land were over 100 years old when
Thompson filled in the eighties. They are all gone. They are
all dead. They lasted two and a half years under water, some
of them out in the water a mile and a half. They all died.
The upland prairie grasses that were on my pasture will not
grow on a floodplain. I could not have gotten flood.insurance»n
because I was not in the floodplain technically. I am now, but
I could not have gotteﬁ flood insurance at that point in time.

MR. HOYT: Thank you very much.

CHAIRMAN FREEMAN: Give rise to any other questions by
the parties?

MS. BEST: None, thank you.

MR. GASS: No.

MR, NELSON: No.

CHAIRMAN FREEMAN: Thank you.

MR, BRUNER: Thank you for your attention.

CHAIRMAN FREEMAN: Mr. Nelson.
Théreupon,

MERRILL NELSON,
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called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

MR. NELSQN: I don't have much. The two quarters that
I have are right here and right here,-and Lake Thompson backs
back‘up into both of those quartérs and the ground water keeps
us from doing about 40 acres of farming, even this last year
now. I am from Lake Preston, my folks, my grandfathef
homesteaded right here on the lake, and I was going to end
that, but I was going to add that I used to trap muskrats there
when I was in my teens with my dad and the lake would dry ocut,
then we wouldlget rain and there was rat trapping out there,
and like you say, we used to drive our vehicle out to the
middle of the lake where there was just a little bit of water.
Fact of the matter is I did hunt in the sixties there and some
of the best duck hunting in the world.

But anyway, the lake would go dry and dry up, but my
graﬁdfather dug a hole in the bank and spent two winters in
that bank while he homesteaded where he improved and built the
house that's still standing there today. So I'm real familiar
with the history of it; I'm 60 years old so I can remember a
little bit., That's all I have. I don't know if there's
anybody that's got any questions.

CHAIRMAN FREEMAN: Ms. Besf.

MS. BEST: I have nothing.

MR. GASS: No.
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MR. BRUNER: No.

CHAIRMAN FREEMAN: Does the board have any gquestions
of Mr. Nelscen? Thank you, sir. Any rebuttal, Ms. Best?

MS. BEST: I do need to call Lynn Beck as a rebuttal
witness. |
Thereupon,

LYNN BECK,
called as a witness, having been previously duly sworn as
hereinafter certified, testified as follows:
DIRECT EXAMINATION

BY MS. BEST:

Q. Lynn, first of all, there was a comment made by one of
the intervenors as to supporting an outlet elevation or whether
or not an 6utlet elevation being involved here today would
relieve flooding. Do you have a response to whether or not the
outlet elevation at its current ~- that you have testified
about would relieve flooding?

A. We are not here today for a flood control permit. We
are setting the outlet elevation, which we want to mimic what's
naturally going on already. So it's not being set for flood
relief.

Q. Then there was testimony regarding the three points
that Mr. Bruner brought up, three sources of inforﬁation
concerning outlet elevation previously having been set. Let's

start with his view that the early explorers dating back to
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1857 described Lake Thompson as being 10 miles ;n length, and
here the ocutlet elevation -- here the outlet that you surveyed
is -- would make the lake be longer than 10 miles. Do you have
a response to that?

A. This is just what I think they were doing. That was
the lake level at the time. They were probably estimating the
size of the current surface of the lake and at that time it was
10 miles long and five to six miles wide. So at that time Lake
Thompson did ﬁave a significant amount of water in it, if that
was their intent, if they got there and looked at this body of
water and they were surveying its size, not necessarily the
pasin, but the size of the current inundation.

Q. Have you ever seen early information from early
explorers pinpoint where the outlet elevation is or what that
elevation is?

A. T have not seen anything other than anecdotal type
history that just describes what climate conditions and
conditions of the lake during certain years were in their mind;
so I have not viewed anything where they actually named an
elevation or a location.

Q. There was also testimony presented concerning the
original meander line survey conducted by the United States
Surveyor General. Do you have information-as to when that
survey was conducted?

A, That was conducted in 1874.
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Q. Have you looked at that survey?

A. I have.
Q. Does that survey have elevations on it?
A. No, a meander line is not an elevation line. As a

member of the board had stated earlier, it was merely a line

that showed what acres were subject for sale. Typically they

would follow what we call the sinuosities of the lake, but they

are not following a certain elevation, they were Jjust trying to
define the lake body and what may be subject for settlement
around the lake. So at the time they were there, depending on
where that meander line fell in relation to different lake
levels over the years kind of let you know maybe at that time

the lake was at a lower levelt

Q. Have you examined other meander lines

A, I have, several.
Q. Have you examined over 1007
A. Yes, actually, I examined all the meander surveys in

the state such that I could create a list of meandered lakes;
so I've looked at every single section of the state survey in
the entire state.

 Q. And Lynn, do any of those surveys survey the elevation
of an outlet?

A. No.

Q. And have you found -- have you found that generally

the meander line survey -- does the meander line survey always
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mimic the ordinary high water mark?
A, It does not. Several of the lakes that set ordinary

high water marks on I also draw the meander line and they are

not concurrent with each other, they are different.

Q. Is it fair to say that a meander line survey is a
reflectién of the climate or whether the lake was shallow or
high at the time the survey haﬁpened to occur?

A. Yes, many of these surﬁeys -—- understand the
conditions of the survey for one thing and the fact that they
are being made to get this done in a certain amount of time.
They connected a lot of straight line dots to do these meander
line surveys and you will see entire corners of lakes cut off,
when you compare them to lakes that we have been measuring
since 1983 at least; so the meander line survey was just a réal
general éurvey so they can open up the state for settlement,
what lands would then be subject to settlement.

Q. Reference was also made to the 1968 USGS map, Bruner
Exhibit B.

A. Yes. I have got one here.

Q. This is the original so I'm going to ask you to look
at that and the comment was made that the outlet -- that that
map -- that sémeone eise looked at the map and made the
determination from that map that the outlet elevation was in
section 3. Do you get that from that map?

A, I don't, when I loock at the contours. This is rather
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fuzzy, but the light dotted contour that the dugout falls
within, it comes to a point right at the south section line on
section 3. Do you see that if you look real close? And that
contour may be -- these are 10-foot contours, but there are
some intermediate five-foot contours; so not seeing more of the
map, I can't guarantee this, but that contour is probably what
they are referring to as the 1685 contour. It then comes to é
point at that south section line in sectieon 3, then following
the 10-foot contours, we go uphill from there.

Q. Now, Lynn, are you writing on the exhibit?

A. I did just indicate where the point was. So I have
added to the exhibit with my pencil.

| Q. You need to use a red pen or something. If you have

added something, we neea to use a red pen and we need to
initial it when you are done. You are putting what on there
now?

A. T am outlining with a red pen to make more clear where
thaﬁ contour is and it is a point right at the south section
line of section 3.

Q. And that's the —--

A, Below that dugout that's circled.
Q. And that's contour line of 16 what?
A. I'm assuming it's the 1685 contour. I don't have

enough of the map to see if that's what it's labeled, but when

you read the description down at the bottom that's cut off a
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little bit here,.the contour intervals are 10 feet but there
are some intermediate ones that represent five feet; so that
may be where this 1685 comes from. Eut because that comes to a
point right there and then we are in a situation where we are
between contour lines that aré 17 -- that are 1690 indicates a
rise in elevation then from that point. So we afe still within
the lake basin, acéording to the 1968 USGS Geological Survey
map.

c. And then why did you choose an outlet level all the
way a couple miles downstream?

A, That's where the high ground level is at which point
water starts to flow south into the East Fork of the Vermillion -
River. If you look on here, just based on we talked about the
character of the channel, it doesn't appear that the character
of the channel has changed much from the 1968 contour map. You
have a wide channel north of section 25 and as you get to the
center of the west half of section 25, do you see how those
contours start to nar;ow,‘creating a more defined channel? So
my view when I'm looking at this contour map of what I take
from it pretty much falls in line with what our actual survey

indicated. I'm not awatre that the US Geological Survey

- actually picked a location and elevation for an outlet for Lake

Thompson based on a contour map either.

Q. You heard the information that was provided by Mr.

Bruner and Mr. Nelson.
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A. I did.

Q. Is there anything else in their testimony that would
cause you to change your opinion as to where and what elevation
as to the feet mean sea level or location of the outlet for
Lake Thompson?

A, No.

MS. BEST: Thank you.
CHAIRMAN FREEMAN: Mr., Gass.
MR:\GASS: I have no questions.
CHAIRMAN FREEMAN: Mr. Bruner.
CROSS-EXAMINATION
BY MR. BRUNER:

Q0. T apologize for the poor condition of the photo.

Would you accept the fact that the ledger with US.Geoloqjcal

Service is that a dash with two dots in between it is a

channel?
A, Yes.
Q. Would you agree that that channel stretches from

continuously, that dashed dotted line stretches continuously
from section 3 all the way through section 25 with no breaks?

A. It does, but it doesn't indicate direction.

Q. I didn't ask that. I asked you if you agreed the
channel flows all the way through.

A. I agree.

Q. As you go north from there, there is another line
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that's just dashes or Xs in section 3, I'm going north from
there and it Vs out from that point you talked about. That

ledger shows that to be a body of water or identifies a body of

water,
A. Yes.
Q. So when I look at this map, that body of water ends in

sectibﬁ 3 and becomes a channel stretching from section 3
continuously all the way through section 25 with no-breaks in
the channel.

A, No breaks.

Q. No, it's a continuous dashed dotted line all the way
through section 25. If the outlet were in seCtion 25, it
wouldn't be a channel identified all the Qay through those
other éections.

A. That's incorrect. TInlet channels are also identified
the same way.

Q. If you get a better map, you will find that there is
an inlet channel stretching from sectioﬁ 3 going north to the
center of Lake Thompson.

A, Yes.

Q. But the body of water ends in section 3 and the
channel stretches all the way éouth and 1f you get a bigger
map, it goes continually south all the way to the Missouri
River.

A. What ends in section 3 on this map is the contour,
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which I'm assuming is the 1685 contour. I don't know that
that's the body of water at the time this map was done. I have
these downstairs,‘the complete contour maps, which I viewed
many times. What's indicated by a channel, the dash and two
dots, can either be inlet or outlet channels. It doesn't show
directional flow other than that's what you have to glean from
the actual contour lines and their elévations.

Q. Would you‘show me or point out then in section 25
where the channel stops and where the lake begins with the type
of marks that show the laké proper in section 37

CHAIRMAN FREEMAN: Lynn, if you would mark that on the
exhibit, the actual exhibit.

A. The outlet location?

CHAIRMAN FREEMAN: What he's-asking.

Q. (BY MR. BRUNER) 1In section 3 there is a different

line that shows the lake proper, correct?

A, There is a contour line that shows what I'm assuming

is 1685.
Q. Can I step up there so I make sure we are talking the

same thing?
A. Why don't you come show me.
CHAIRMAN FREEMAN: You both can't talk at once.
A. What I have already marked is the tip of the contour
line, whiéh I am at this point assuming is the 1685 contour.

Q. (BY MR. BRUNER) This ledger line right here is a lake
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proper, it's water.

A. Okay, that is what I'm calling the 1685 contour line.

0. Would you show me, then, if the outlet is in section
25 over here where that type of a ledger line is to identify
the lake that's not a channel?

A. In section 25 there is not a 1685 contour line. 1In
section 25 the channel lies between two contour lines that are
here indicated, it's very, very narrow, but it's 1790.

Q. If the contour —-- if that channel line, as you
indicated, flows to the north, where does it start flowing to
the south? Where is the identification mark? Where is the
break other than your survey that says that? The ledger
doesn't show that at all.

A. It tells me that it flows to the south and we
conducted an actual on the ground survey, which gives us much
better information than a 10-foot contﬁur map. So that's how
we located the specific location of the outlet. What I might
see if I had the contour map to the scuth is as we move past
section 25, those contour lines are going to start decreasing
in elevation again. But I don't have that contour map up here.
I do have those maps, we have those maps in our DENR water
rights files downstairs..

CHAIRMAN FREEMAN: Anything further, Ms. Eest?
MS. BEST: I have nothing further, thank you.

MR. BRUNER: Can I make a statement that's not a
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question?
CHAIRMAN FREEMAN: No. Not at this point. Questions
from the board?
EXAMINATION
BY MR. COMES:

Q. Ms. Beck, codified law 46-2-5 paren 2 talks about
Water Management . Board may promulgate rules to establish
procedures for determining outlet elevatiéns. Are you aware 1is
there any procedures that the board has established for you --

A. Nothing other than what Ms. Best went through at the
beginning, what gives you authority to do that, but I'm not
aware of a laundry list of rules that does that.

Q. To follow that up, is there any procédures in
engineering, in the enginéering industry or related to matters .
such as this that guided you in your methods of making this
report or investigating the water -- is there any written
procedure or did you just use your sound engineering judgment?

A. I used sound engineering judgment and the field
investigations to establish the outlet.

MR. COMES: Thank you.
EXAMINATION
BY MR. BJORK:

Q. Ms. Beck, to your knowledge, did the USGS ever

establiéh an outlet elevation of 1685 in section 37

Al No.
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Q. Is a meander line any kiﬁd of official line that's
used to delineate public, private bodies of water?

A, It is not. H

Q. I'm having a little trouble with another question. I
understand the discussion of this is a lake and this is a
stream, if you will. Would it be possible that before this
entire basin fills, the Lake Thompson basin, that that stfeam
may have flowed to the north into the lake?

A. Yes, and there's evidence of that based on the slope
of 0ld rcad culverts, they slope to the north.

Q. So then once that basin fills to your proposed
ordinary high water mark -- not ordinary high water mark,
elevation level, the water then would begin to flow out of.the;
Lake Thompson basin.

A. Correct.

Q. And then like a lot of the basins in the northeast,
some of them end up merging because like Waubay, for instance,

the water gets so high that all these little lakes become one.

A, Correct.,

Q. You have delineated & basin here to Lake Thompson.
A, Yes.

Q. If it keeps flowing as it is, if it keeps raining,

it's going to merge with this whole east Vermillion basin

eventually. That's my question.

A. Eventually once the basin fills, it finds its outlet
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elevation and begins to flow.south, and part of what I looked
at is the character of the channel and the character of the
channel does narrow, deepeﬁ, geﬁ a greater slope as it leaves
what we are indicatihg is the outlet area.

MR. BJORK: Thank you.

CHAIRMAN FREEMAN: Any other guestions? Thank you,
Ms. Beck.

MS. BEST: Nothing.

CHATRMAN FREEMAN: Mr. Gass, anything further?

MR. GASS: Just like to make a brief statement when
the time is appropriate.

CHAIRMAN FREEMAN: Any other testimony, Mr. Brunezr?

MR. BRUNER: Just a statement when we are done.

MR. NELSON: No.

CHAIRMAN FREEMAN: We will proceed to closing
statements, Ms. Best.

MS. BEST: This has been a short hearing this morning;
so I think the board has it clearly within their memory as to
all evidence that's provided and there is no need for me to
recite I don't think individual pieces of evidence. I think
there has been one, it's pretty clear fhere has been one survey
‘that's been provided by one expert. It shows the recommended
outlet elevation of 1685 -- I'm sorry, 1687.5, I have been

listening to Mr. Bruner, 1687.5.

I gave you an out -—- a copy of the applicable statutes
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and rules at the beginning of this hearing. There was a
question about whether there weré any additional rules, and I
would point only to the fact that the only rule I'm aware of
that the board has promulgated is 76:02:01:50, which provides
that When determining an ordinary high water mark, the board
may also set the outlet elevation, which is not the case here.
And then the second set is the board may clarify or amend
existing water rights or permits to include the outlet
elevation consistent with chapter 46-2A, and it's that second
provision, it would be té confirm the outlet elevation so that
the Game, Fish & Parks validation of vested right can occur,
and those two things I think dovetail.

I point out, as you can tell by the cross section on
Lynn's report, she's testifying it's a natural outlet elevation
and natural outlet elevations, nature doesn't provide straight
lines, it's got an irregular channel and so an expert does need
to testify as to what part of that irregular channel, what
elevation is that is the outlet elevation.

There is a low point or divot in there. If you go
that 'low, as she pointed out, the natural outlet, if it's
there, it will remain the same, but if anyone were to come in
and say, look, I'm entitled to build a structure to reflect the
same elevation as the natural outlet elevation, if you took
that elevation and broadened it across the rive£ or across the

outlet, you would be looking at providing for an unnatural
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amount of water to be released downstream because at present
it's an irregular channel and if that level were to be made
into a regular channel, you would have an issue.

The point is there is -- the level that was picked is
the level where you have -- wheré you recognize the normal
outlet flow of the river and that would not cause that
uﬂnatural effect if anyone were to come in and develop a
structure at that point to reflect that outlet.

As the testimony indicates, nobody has come forward
with the money to say, look,lwe are going to build a concrete
structure to reflect the natural outlet or to do é flood
control project either way.‘ This would simply reflect what = =
Mother Nature provides at the present time. But we did not -- -
that's why I brought up the lower level, 1f in the future we-
wouldn't want someone to come in and say that lower level is
where the outlet is; Well, does it really reflect the flows?
Probably not. It's the 1687.5 that is the true reflection of
where the natural outlet should be. So I have nothing further,
I thank you for your time.

CHAIRMAN FREEMAN: Thank you, Ms. Best. Mr. Gass.

MR. GASS: Thank you for taking the time to listen to
us today. On behalf of Kingsbury County, we appreciate it. As
you can see, Lake Thompson has been both a curse and a bleésing
to people, severe curse to several people. What the county is

looking for today is certainty. This has been going on for the
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last 25 years, it's been going on probably for the last 100
years with no elevation set for the largest natural lake in
South Dakota, which makes me wonder how we got this far.

What the county is looking for is certainty. We need

some certainty here, and we joined or supported the Chief

AEngineer's position for the establishment of an outlet level.

We have a slight difference of opinion as to what that level
should be and that basically is the difference between her
recommended level of 1687.5 and what we think would be a more
accurate level of 1686.3, and those figures basically have to
do with attachment number two, I don't know what the exhibit
number is, but it's attachment number two, which is part of the
Chief Engineer's report.

1685, I have taken the liberty of just drawing on my
copy here, 1685 is that lower horizontal line that shows the
recommeﬁded outlet, which I understand is based on average, and
1686.3 is basically the bottom of the V, and the reason fof the
difference, for suggesting that the lower number is appropriate
has to do simply with the definition of an outlet elevation,
more simply the definition of an outlet. And nobody here today
was able to determine that there was a statutory definition for
outlet in the code for this.

So what's an outlet? Well, according to the Chief
Engineer, who agreed with my suggestion that we refer to

46A-10A~1, which is the definition of a natural water course,
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that definition being a fixed and determinate route by which
water naturally flows from one parcel of real property to
another due to the confirmation of the land and by which water
is discharged upon the land receiving the water. It is not
necessary that the forde or the flow of the water be sufficient
to form a channel having well defined -- having a well-defined
bed or banks.

So when you take a look at that definition of an
outlet and the Chief Engineer's testimony that, well, that
outlet, basically what we have got going here is a natural
water course. The point at which that -- that that water
naturally flows 1s 1686.3, and we would submit that that's the
more correct elevation for this outlet.

Now, there's been much testimony this morning about
siltation and that changing that. I don't have hard and fast
figures to point.to. I would certainly suggest that you use
common sense in determining that a slow flow of water will
result in some siltation, and if there's siltation in the
channel, then that would lower that outlet somewhat. So our
position is that we very generally agree with the Chief
Engineer's recommendation wi£h those differences and for those
reasons. Thank you again.

CHAIRMAN FREEMAN: Thank you, Mr. Gass. Mr. Bruner.

MR. BRUNER: I want to thank you, the board, for

taking the time and I appreciate your consideration. I would
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encourage you té get a clear copy of the US Geological réport
and I believe you will see that a channel runs north from
section 3 and south from section 3 with the lake proper being
north of there and a continuous channel running south. I would
encourage you to set an outlet level that makes the lake proper
what it historically has been and not change the level or the
outlet level of the léke based on sedimentation because manmade
roads that don't allow the water to flow fast enough to clean
the channel. Thank you.

CHAIRMAN FREEMAN: Mr. Nelson.

MR. NELSON: I have nothing.

CHAIRMAN FREEMAN: Thank you. That concludes the

‘hearing. What does the board wish to do at this point?

MR. HOYT: I have a motion. I would move thét the
board go into executive session inder the contested case
provisions of SDCL Chapter 1-26 and SDCL 1-25 paragraph three
for the purpose of deliberation and to consult with the board's
legal counsel on this pending litigation.

MR. BJORK: Second.

CHAIRMAN FREEMAN: We have a motion and second. All

in favor say Maye."

(Whereupon, the motion passed unanimously.)
CHAIRMAN FREEMAN: Opposed? We will be in executive
session, and maybe before we Step out to the back room there,

logistically there are an awful lot of people here for the
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11 o'clock. Unless somebody is dying to go to lunch, I would
just as soon take care of the 11 o'clock matter and then we
could adjourn for lunch rather than making everybody here leave
and come back. Does that sound agreeable with the board?
Stick ardund, then, folks. We will step out.

(Whereupon, the hearing was in recess at 11:43 a.m.,
and subsequently reconvened at 12:05 p.m., and the foilowing
proceedings were had and entered of record:)

CHATRMAN FREEMAN: I will declare us out of executive
session and it's time for the decision. Ié there a motion?

MR. BJORK: Mr. Chairman, based on the discussion,
discussions that we have heard today, I would make a motion to
establish the outlet elevation at Lake Thompson at 1686.3.

CHATRMAN FREEMAN: We have a motion to establish at
1686.3. Is there a second?

MR. HOYT: 1I'll second that.

MS. BEST: Mr, Chairman.

MR. THOMPSON: May I interject before you take your
final cail? Even not on public record but just in lieu of the
nature of this discussion.

MS. BEST: This gentleman approached me during the

break. He's from Miner County; he is not a party.

MR, THOMPSON: I'm the chairman of the Miner County
Commission, sir. We decided not to petition con this based on

the elevation that was included in this and we stayed neutral.
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However, the elevation that was stated in the motion may have a
tendency to change not only our minds but some other counties
that are affected by this.

COURT REPORTER: I need a name.

CHAIRMAN FREEMAN: Identify yourself so the court
reporter has a name.

MR. THOMPSOﬁ: Heath Thompson, chairman, Miner County
Commission.

CHAIRMAN FREEMAN: Any discussion by the board?
Hearing none, all in favor of the motion say "aye."

(Whereupon, the motion passed unanimeously.)

CHAIRMAN FREEMAN: Opposed? That motion is carried.
We will take a five-minute break so we can -- IL'm sorry. We
now have the validation issue for Vested Water Right Claim
707-3. Is there a motion regarding that?

MR. COMES: Mr. Chairman, I'll make a motion to
validate Vested Right Claim No. 707-3 for sufficient water to
maintain the water level to the outlet elevation of 1686.3, the
same elevation that was just made in the previous motion, mean
sea level.

MR. BJORK: Second.

CHAIRMAN FREEMAN:v we have a motion and second. Any
discussion? All in favor say "aye."

(Whereupon, the motion passed unanimously.)

CHAIRMAN FREEMAN: Oppocsed? That motion is carried as
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well. We will now take a five-minute break.

MR. HALLEM: We need to do a couple housekeeping
chores on it. Mr. Gass, you ended up being the prevailing
party s0 pursuant to 74:02:01:13.01, you need to submit
proposed findings of fact and conclusions of law not less than
25 days before the next regularly scheduled meeting, which is
May 1st. So you would need to do that on'or before 20 days

before that and that would be service upon the board members,

-service upon the parties, and also if you could send me a Word

version of that document because that would allow me, because
I'm to do proposed findings and conclusions for the board, then
they would consider these at the next meeting.

Pursuant to that same rule, the other parties that
participated in the proceeding have 10 days thereafter to
submit any objections in the record or any other proposals on
it. At the conclusion of that period of time, 1711l be
preparing proposed findings and conclusions for the board's
consideration at the May 1lst meeting, and those proposals that
T prepare will be sent out to the parties of record, and the
board then would be finalizing the documents at fhat meeting
and Mr. Gronlund will send out notice for those type of
matters. He will also confirm the procedure on it so you have
something in writing on.how we are proceeding consistent with
what I'm saying here today.

MR. GASS: Those proposed findings and conclusions
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would be due 20 days before May 1lst?

MR. HALLEM: Correct. If you get it done earlier,
that makes my job easier, but that's what the rule says. Then
the other parties have the additional 10 days. So that would
be all the parties that participated here today would have the
ability to submit objections on your proposals on it and what T
do is make recommendations for the board to give them something
to look at based upén what's proposed, and the board is free to
adopt what I'm suggesting or what they determine is appropriate
based upon the record that has been established here today.

MR. GASS: I understand that. |

MR. HALLEM: Ms. Best, do you have any questions?

MS. BEST: No.

MR. HALLEM: Do the other parties, did they leave, Mr.
Bruner arid Mr. Nelson? They left.

MR. COMES: Mr. Nelson is here.

MR. HALLEM: Mr. Nelson, did you hear what I was
saying?

MR. NELSON: Yeah.

MR. HALLEM: Do you have any questiéns?

MR. NELSON: No.

CHAIRMAN FREEMAN: We will adjourn for five minutes
and then we will take care of the 11 o'clock matter.

{(Whereupon, the proceedings were concluded at 12:11
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